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The Committee on Ju diciary met at 1:30 p.m. on Wednesday,
March 9, 2005, in Room 1113 of the State Capitol, Lincoln,
Nebraska, for the purpose of conducting a public hearing on
LB 643 , L B 4 2 9 , LB 50 7 , LB 7 1 3, LB 6 4 , L B 6 1 1, and L B 585 .
Senators pr esent: Patrick Bourne, Chairperson; Dwite
Pedersen; Ray Aguilar; Ernie Chambers; Jeanne Combs; Mike
Flood; Mike Foley; and Mike Friend. Senators absent: None.

SENATOR BOURNE: Wel come to the Judiciary Committee. This
is our 19th day of committee hearings. We' re hearing seven
bi l l s t o day . I ' m Pat Bou r n e f r om Omaha. To my l e f t i s
Senator Friend from Omaha. O u r committee clerk is L aurie
'lollertsen. Our legal counsel is Michaela Kubat. Senator
Aguilar from Grand Island. I will introduce the o ther
members as they arrive. From time to time members will come
and go t o i n t r od u c e b i l l s o r co ndu c t ot h er l eg i sl a t i ve
business so if they happen to leave while you' re testifying
please don 't take offense to that. They ' re simply
c onducting other business. If you plan on testifying on a
bi.' I, we' re going to ask that you use these two on-deck
chairs where Mr. O' Hara is. Please sign i n in advance.
Accurately print your information so that it can be entered
into the permanent record. Following the introduction of
each bill, I will ask for a show of hands to see how many
people p l a n t o t e st i f y on a p ar t i cu l ar bi l l . We ' l l f i r st
hear proponent testimony, then opponent testimony, and then
any neutral testimony. When you come forward to te stify,
please clearly state and s pell your name for the record.
All of our hearings are transcribed and th e tr anscribers
wou' d greatly appreciate your spelling of your name. Due to
t he l ar ge n um be r o f b i l l s hea r d h er e i n t he J ud i ci a r y
Committee we utilize the timer lights which I refer to as
the Kermit Brashear Memorial Lighting System (laughter).
Senators introducing bills get five m inutes to open and
three minutes to close if they choose to do so. All other
testifiers get t hree m inutes to testify exclusive of
auestions that the committee may ask. The blue light goes
on for three minutes. The yellow light will come on as a
one-minute warning and the red light indicates your time has
ended so p lease conclude your testimony. The rules of the
Legislature state that cell phones are not a llowed i n the
hearing rooms. If y ou have a cell phone please make sure
that the ringer is turned off . Reading s omeone else' s
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testimony is no t allowed. If y ou have a letter from an
organization or a g roup we 'd b e hap py to take that and
submit it into the record but we will not allow you to read
it into the record. we' ve been joined by Senator Flood from
Norfolk and Senator Chambers from Omaha. With that, oh, and
Senator Pedersen from west Omaha

SENATOR Dw. PEDERSEN: Not yet (laughter). Lawsuit was
f i l e d t h i s m o r n in g .

SENATOR BOURNE: (laugh) With that, Senator Brashear to open
on LB 6 4 3 .

L B 643

SENATOR BRASHEAR: Mr . Chairman, members of the Ju diciary
Committee, my name is Kermit Brashear. I'm a legislator; I
represent District 4. I come in introduction and support of
LB 643 . LB 64 3 wi l l r e f o r m and h ar m o n i z e our st at u t es
regarding court costs and fees. It will also provide for a
general increase in most fees with the intent of providing
additional funding for the J udges' Retirement Program.
First, it is evident that from thumbing through the green
copy that our court c osts a nd fe es are set forth in a
variety of different sections of the statutes and that they
d o n ot f o l l ow an y p ar t i cu l a r m a s t e r p l a n. The r e su l t o f
such is that t.he total costs and fees imposed currently end
in an amount that. is not an even dollar. This fact creates
additional administrative costs and some difficulty.
Accordingly, the a dministrative office of the courts has
requested that we make an effort to bring about a court fee
structure that will end in an even dollar amount. Second,
LB 643 seeks a means to address an ongoing issue with the
judici.al retirement system. Defi cits in the retirement
system must be made up by the state. There have been many
disagreements over the years, however, regarding how to best
prov ide f u nd i ng f o r t ho se de f i c i t s . Th i s bi l l se ek s t o put
the issue to rest by providing a so urce o f fu nding for
judicial retirement that will be sufficient to finance the
exist' ng and future shortfalls. Although the gr een c opy
does not e armark the fee increases for judicial retirement
specif'cally, I have worked with people and intend to work
with the committee to draft an amendment that would provide
for such an earmark and it would be supported, I believe, by
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the interested parties. Based on estimates provided with
the ass>stance of the court administratoz, we believe that
the fee increases would raise approximately $800,000 per
year for the Retirement Fund. Third, LB 643 would provide
addi t i o n a l f u nd i n g f o r i nd i g e n t l eg a l ser vi ce s i n Neb r ask a .
Currently, separate fees are imposed to fund both criminal
indigent fees, defense, and civil legal services. Both fees
would be increased by 25 cents in the bill with the proceeds
going t o t he ex i st i ng C a s h F u nds . I n add i t i on , t h e l eg al
services fee has historically not been imposed on civil
filings in county court. In order to harmonize the statutes
and also bring about a greater level of fu nding, LB 643
would impose that fee on those cases. This will result in
the potential for a significant increase for c ivil legal
services in Ne braska at a t ime when other resources have
d imin i s h ed . Fi n a l l y , t h e b i l l pr ov i d e s f o r a n i nc r ea s e i n
the fee for the use of a credit card. This fee increase is
necessary because currently the cost to the court system for
processing credit card transactions is greater than the fee.
The i n c r e ase w i l l b r i ng t he f ee t o t h e app r o p r i a t e l ev el t o
offset the a dministrative costs. Thes e fee increases I
respectfully urge ought to be acceptable to t he co mmittee
because Nebraska has historically been and continues to be a
state th at charges l ess t han most oth er states for
comparable court fees. Certainly we all agree that access
to the judicial branch is vital and we ought not place a
price on justice. Nevertheless, it is acceptable to impose
some of t he costs of administering courts on those who use
the system. Ne braska has typically imposed less o f th at
cost on us ers t han surrounding states. Mr . Goodroe, our
court administrator, will provide you with deta iled
i n f o r mat i o n i n t h a t r eg ar d bu t I ca n t el l y ou t h at som e
a djacent states impose fees and costs that are tw ice a nd
three times those paid in Nebraska. I respectfully suggest
the b a l l i s so u n d p o l i c y . The i ncr ea s es ar e j u st i f i ab l e ;
the uses are important and necessary and I urge your support
and consideration of L B 643 and its advancement. I thank
you for your time.

SENATOR BOURNE: Tha n k yo u . Questions for Senator Brashear?
Senator Brashear, excuse me, Senator Chambers (laugh).

SENATOR CHAMBERS: People mix us up all the time. We both
have gray hair (laughter). Senator Brashear, you and I will
have plenty of opportunities to hammer out whatever issues
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w e want t o t al k abo u t , ag r e e d ?

SENATOR BRASHEAR: We will.

SENATOR CHAMBERS: Thank you. That would save me asking any
q uest ' o n s n o w .

SENATOR BOURNE: Further questions? Sen ator Brashear, I
r eally haven't been very involved in this bill so ca n yo u
tell me what the extent of the total amount of fees per year
that will be raised?

SENATOR BRASHEAR: In round numbers, Chairman Bourne, we' re
talking the 800 plus 350 for the indigent so a million 150.
And that i s not th e green copy, Mr. Chairman. That is a
reduced number that has b een a result o f an ongoing
consultation process to make it less than the green copy and
only what we need, not more than we need.

SENATOR BOURNE: So the 8700,000 that would go in...or the
5800,000 t h a t w o u l d g o i n t o t he r e t i r em en t i s on an ong oi ng
b asi s ?

SENATOR BRASHEAR: Y es, that's an earmark.

SENATOR BOURNE: And has it been demonstrated that it is
underfunded by 8800,000 on an ongoing basis for...?

SENATOR BRASHEAR: That is the information I have a nd the
i n f o r mat i o n u p o n w h i c h I ' m r el y i ng .

SENATOR B OURNE:
none, t ha n k y o u .

SENATOR BRASHEAR: Tha n k yo u .

SENATOR BOURNE: Can I have a show of hands of those here to
testify 'n support of this bill? I s ee three. Those in
opposi t i o n ? I s ee o ne . Tho se neu t r a l ? I se e on e .
Welcome.

PAUL O' HARA: M r . Chairman and members o f t he Judiciary
Committee , my name i s Pau l O' Ha r a f r om L i n c o l n . I ' m a
registered lobbyist appearing today o n behalf of the
Nebraska Association of County Judges. The purpose for this

Thank you. Further questions? Seeing
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goes back to the November report of the actuary in which he
found actuarial deficits in the three retirement systems.
And in that amount was $645,000 in t h e Ju dges R etirement
System that was a deficit and which is addressed in LB 643.
I t was o r i g i n a l l y t hou gh t t hat pu t t i ng t h i s m o ne y i n t o t he
General Fund would equal what the state is required to
contribut.e to make this plan sound. And it was only after
consultation with the Retirement Committee Council that he
thought that 't would be better for the actuary to have a
predictable amount of f unding to be ab le t o make this
actuarially sound in the future is as simple as I c a n put
it, where it computes present value, future contributions.
And we beli.eve that this bill w ith it s ea rmarked amount
would cover t.hat amount now and in the future. And for that
reason, we would support LB 643 with the amendment suggested
b y Sena to r Br a s h e a r .

SENATOR BOURNE: Thank you. Are there questions? Senator
Chambers.

SENATOR CHAMBERS: Mr . O' Hara, you are th e lo bbyist for
w hich g r o u p ?

PAUL O' HARA: County Judges Association, Senator.

SENATOR CHAMBERS: Do you do it pro bono or do they pay you?

PAUL O' HARA: Th e y p a y me , S e n a t o r .

SENATOR CHAMBERS:
hir e a l obb y i s t ?

PAUL O' HARA: Out of their salaries or whatever other source
they contribute to a fund to do that.

SENATOR CHAMBERS: But it's out of their pocket and not any
money that w ould b e in the budget for the county court
system o" the county judges?

PA'JL O' HARA: No, that comes out of their pocket.

S ENATOR CHAMBERS: Now, I don't know exactly when the sui t
was f'led but the Legislature had required the judges to up
the amount they contributed toward their retirement without
giving a corresponding benefit and the judges sued the state

Where do they get their money from to
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i n t he f ede r a l cou r t and w o n. You say t he r e i s a de f i c i t
now in what ne eds t o be in the Retirement Fund, is that
correct despite what was done in that court case?

PAUL O' HARA: I believe, as I understand your question, that
that's accurate, Senator.

SENATOR CHAMBERS: Okay, now if we don't raise these fees,
there will still be that deficit. Is that correct?

PAUI., O' HARA: The law req uires th e state to fun d an
a ctuar i a l de f i c i t i n t h e Ju dg e s R e ti r e ment F u n d .

SENATOR CHAMBERS: So what's the answer, yes or no?

PAUL O' HARA: I'm trying to answer
requires the state to make u p
General Fund would have to make up
judiciary were to step up and find
and offset the deficit through the

SENATOR CHAMBERS: The pur pose of this, all of these fee
increases in this bill is to offset that deficit. Is that
t r u e ?

PAUL O' HARA: Some of the fees in this bill are earmarked to
o f f se t t he de f i c i t . Ot he r s a r e g o i n g i nt o i nd i ge n t de f e n s e
and l e ga l ser vi ce s .

SFNATOR CHAMBERS: Well, aside from indigent defense and
legal services, there would be an obligation imposed by law
cn ' he state to come up with the money to take care of that
deficit so if we don't increase the fees that would go for
hat purpose, how much would that reduce the amount in this

bill in t e rms o f fee increases? What would be the total
a...o nt of reduction, the dollar amount that would be reduced
if we do not raise fees to take care of the def icit? In
other words, how much is the deficit?

PAUL O' HARA: $ 645,000 .

SENATOR CHAMBERS: And the state is obliged to pay that?

PAUL O' HARA: Tha t ' s c o r r ec t .

that, Senator. T he la w
the deficit. T h e state

the deficit unless the
a way to raise this money
fees .
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SENATOR CHAMBERS: So if we don't raise these fees then it
comes from the General Fund.

PAU O ' HARA: Tha t ' s cor r ec t .

SENATOR CHAMBERS: I believe the General Fund should take
care of 'hese things anyway. T h e court system should be
pa d for t hrough general funds. Now, if the state dad not
come up with a General Fund appropriation the judges could
sue again, couldn't they?

PAUL O' HARA: If the state d i d n ot com e u p with the
appropriation, I would assume that that could be s omething
that would be actionable. I don't know that it would.

SENATOR CHAMBERS: There have been meetings on this bill
that you arranged, is that true?

PAUL O' HARA: Th at ' s c o r r ec

SENATOR CHAMBERS: And you didn't see any need to inc lude
the Chairperson or the Council for the Judiciary Committee,
is that correct?

PAUL O' HARA: No, I tried to include the Chairperson of the
udiciary Committee and tried to brief the council.

SENATOR CHAMBERS: Was it at the last minute? About how..

PAUL O' HARA: It was whe n this was discussed yesterday,
S enato r .

SENATOR CHAMBERS: Say it again?

PAUL O' HARA: It was when this was discussed yesterday.

SENATOR CHAMBERS: It was discussed yesterday you said? And
what t' me was it discussed?

PAUL O' HARA: There was a meeting that was scheduled at I:30
in he Speaker's Office.

SENATOR CHAMBERS: And you notified committee counsel at
what. t i m e a b o u t ?
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PAUL O' HARA: After we had the meeting in the Speaker' s
Office we g athered and t his was a group comprised of the
representative of the district judges, the Supreme Court
admini s t r a t o r , t he Chi e f Ju st i c e a n d my s e l f t o g o ov e r t he
changes in the bill that would be required to do as Senator
Brashear in his op en'ng had suggested. I kn ow that the
council had been working on this bill from the outset. The
changes were complex and at the request of the council for
Senator Brashear he asked that the council for the Judiciary
Committee be advised of these changes before the he aring
t oday .

SENATOR CHAMBERS: And as a member of the Legislature and
former chair of the Judiciary Committee, Senator Brashear is
aware of the fact, that when these k ind of meetings are
undertaken by people who are going to bring a bill before
this committee, the Chairman as just a common professional
courtesy is invited, isn't that true?

PAUL O' HARA: I think the Chairman was invited to the
original meeting from which the secondary meeting occurred.

SENATOR CHAMBERS: That's the 1:30 meeting?

PAUL O' HARA: That's correct, sir.

SENATOR CHAMBERS: When the judges hired you as their lawyer
meant as their lobbyist, they felt you were going to be

able t o persu ade the commi ttee and ul timately the
Legislature to pass this bill, isn't that true?

PAUL O' HARA: I believe that it was in 1996 that I was first
engaged to represent the county judges.

S ENATOR CHAMBERS: So then they didn't tell you to com e
est i f y on t h i s b i l l ?

PAUL O ' HARA: I ha ve b e e n m e e t i ng s i nce abo u t t he f a l l wi t h
d.fferent representatives of the different courts in or der
to address the ac tuarial deficit and the ways in which we
c oul d r e pa i r i t .

SENATOR CHAMBERS: I'm just a common $12,000 a year se nator
so I'm go ing to ask you to chew that a little finer and
answer t in a way that I can understand and the people that
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I represent who m'ght be following this committee hearing.
Were you advised or instructed to come and testify on LB 643
which is what we' re considering now?

PAUL O' HARA: Yes, I have been apprising the county judges
f rom the beginning of the session on the d eficit, on th e
b i l l s t ha t. wo u l d be i n t r odu ce d t o add r e s s t h e d ef i c i t , ou r
positions relative to the Supreme Court and t h e district
judges and am authorized to work with the Supreme Court and
the district judges in resolving it. A n d this was one of
the bills that was chosen to address and resolve the deficit
i ssue .

SENATOR CHAMBERS: It must be their view since they hired
you...let me strike that. When you hire somebody for a job,
you hire them because you think they can do the job. Now
that's not a que stion but to gi ve an idea of where I'm
going. Yo u' re hired by the county judges to be their
lobbyist. Is there a lobbyist also for the district judges?

PAUL O' HARA: The r e i s , Sen a t o r , ye s .

SENATOR CHAMBERS: Is that lobbyist here today, do you know
because I ' m n o t sur e ?

PAUL O' HARA: Ye s , h e i s .

SENATOR CHAMBERS: Okay. So he or she ma y as well get
ready. You were asked to come here because the judges...let
me phrase it a different way. Were you asked to come here
by the judges because they were confident that you c ould
pe suade this committee to advance the bill to the floor and
then ultimately have the opportunity to try to persuade the
L eg slature to enact it into law? Is that why you were
a sked t o co m e h e r e ?

PAU' O' HARA: Not specifically.

SENATOR CHAMBERS: Were they...

PAUL O ' HARA: ...generally speaking, I'm asked to present
the posi.tions of the association to the committee in a way
that we wo uld h ope would move the committee to adopt that
p ri n c i p l e o r p hi l o so p h y .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 643Committee o n Ju d i c i ar y
March 9 , 2 006
Page 10

SENATOR CHAMBERS: So they you for ho p e ra ther than
e xpect a t x o n .

PAUL O' HARA: I think they hire me to represent the position
that they w ant t o have taken to this committee and to the
Leg s l a t u r e .

SENATOR CHAMBERS: And that pos ition is to have the
committee advance the bill, is that the first step?

PAUL O' HARA: That's correct, Senator.

SENATOR CHAMBERS: So they had you come here because they
felt you could persuade the committee to advance the bill or
they felt that your testimony would not have any impact one
way or t he ot her ?

PAUL O' HARA: Well, I would assume that they would think
that my testimony would represent the p o sition that t hey
would like the committee to know about and to suggest that
this would be an appropriate way to address the deficit that
was caused by the last actuarial report.

SENATOR CHAMBERS: As a scholar, Mr. O' Hara, you know t hat
peoole like...who is that fe llow who wrote the Christmas
Carol an d Ol r v e r Twi s t and . . .

PAUL O' HARA: Dickens, Charles Dickens.

SENATOR CHAMBERS: Thank you. That proves you' re a scholar.
And you know that those writers in those days were paid by
the word. Do the judges pay you by the word?

PAUL O' HARA: No , Sena tor . In fact, I thi nk that my
testimony is very often quate brief .

SENATOR CHAMBERS: But this time you' re being a little wordy
in answering my questions, aren't you?

PAUL O' HARA: I don't think that I have a choice, Senator.

SENATOR CHAMBERS: T hank you, Mr. O' Hara.

P AUL O' HARA: Yo u ' r e w e lc o me .
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SENATOR BOURNE: Further questions? I ' ve got a cou ple.
First, I wan t to ind icat.e there for the record I had a
member from the committee ask me for the status of this bill
and I was unable to answer the question. And I th ink th at
is the reason behind this questioning so just so you know.
Do you know how much money goes into the judges retirement
fund now from both s tate and employee, i.e. the judges'
sources a y ea r ?

PAUL O' HARA: Yes, I can tell you generally. I do n't know
if I have ex act n umbers but the money that goes into the
judges retirement is from court fees, $5 of court cos ts
r i gh t n o w .. .

SENATOR BOURNE: How much goe s into t he fund from all
s ources o n a n a n n ua l b a s i s n o w ?

PAUL O' HARA: May I estimate?

SENATOR BOURNE: Su r e .

PAUL O' HARA: I'd estimate about $3, 100,000.

SENATOR BOURNE: Annually.

PAUL O' HARA: Ann u a l l y .

SENATOR BOURNE: Okay . And the sho rtfall is ro ughly
$700,000 and is that...that's on an ongoing basis. It's not
one time? It's not a one-time injection of 5700,000 to make
t he f u n d s ol ve n t ?

PAUL O' HARA: What the estimate was was currently there is a
d efzc x t , a n a ct ua r i a l de f i c i t o f S645 , 0 0 0 .

SENATOR BOURNE: For o n a one-time basis or is that on an
annual , o r . goi n g .. . ?

PAUL O' HARA: Th a t i s f or t hi s f i s cal yea r , f or t he r epo r t
on which he based his last report. He has also in February
and as a . . .

SENATOR BOURNE: And he is the Retirement Committee actuary.

PAUL O' HARA: Actually, it's the state actuary, Sl ishxnsky.
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As a member of the Retirement Committee you probably got the
same briefing that they e stimated that next year there' s
also going to be a deficit.

SENATOR BOURNE: Okay. How far out have they gone in erms
o f . . .h o w many y e a r s o u t ?

PAUL O' HARA: I have , and I think that the Retirement
Committee got from the actuary a graph showing that i t is
movi.ng upward, it's turning upward from approximately oh,
3.8 percent this year that it was short to 4.9 next year and
then it starts to flatten out.

S ENATOR BOURNE: Okay . So th ere's deficits for t he nex t
three years in terms of there's obviously more demand on the
fund's resources than money that's going in there.

PAUL O' HARA: As of today, that is what he has predicted for
the actuarial future, yes.

SENATOR BOURNE: Okay . How ma ny times have we, has the
Legislature increased the retired judges or the benefits to
retirees in the past few years, past five years?

PAUL O' HARA: I can go back year by year and I think that it
was last year that the spousal benefit was passed but it was
passed with i ncreased contributions from the judges who
c hose t o u se i t .

SENATOR BOURNE: O kay. Gre at.

PAUL O' HARA: And . . .

SENATOR BOURNE: And there was another i ncrease, though,
like three years ago, wasn't there in benefits?

PAUL O' HARA: There was a COLA increase that was passed
after a study that was done by the retirement board in which
they found that a deficit in the judges' retirement was the
l ack o f a COLA a nd so t he Leg i s l a t ur e , I be l i ev e i t wa s
under Senator Wickersham...

SENATOR BOURNE: The defi cit as it relates from a
c ompet i t i v e p o i n t , o f v i ew ? Ok a y .
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PAUL O' HARA: That's exactly right.

SENATOR BOURNE: And I believe I voted for the COLA.

PAUL O' HARA: Yes, I believe you did.

SENATOR BOURNE: And you' re aware, of course, that all the
funds that the state administers, all the retirement funds
a re unde r f u n ded n o w .

PAUL O' HARA: Ye s .

S ENATOR BOUR N E :
c ons i d e r a t i ons , . . .

PAU' O' HARA: Tha t ' s cor r ec t .

SENATOR B OURNE: . . . bu t al so be ca u s e we ' v e i n cr e as e d
benefits on p retty much all the funds when we had excess
money. Are you aware of how we' re making up the shortfall
' n t h o s e f u nd s . . . ?

PAUL O' HARA: Yes, I am, Senator.

SENATOR B OURNE: ...now? An d you' re aware that the state
employees and the teachers are of their own volition are
ncreasing the contribution to the fund even though it's not

a significant nu mber, th ey are incr easing the ir

Largel y bec aus e o f ma r ke t

contributions...

PAUL O' HARA: Yes, I am, um-hum.

SENATOR B OURNE: ...and the judges have ref used to
participate in that?

PAUL O' HARA: That.'s not exactly.

SENATOR BOURNE: T hen clarify.

PAUL O ' HA RA : ...accurate. The judges, according to their
legal op nions, say that you cannot increase the 3udges'
contribution without a compensating benefit. And that was
part o f t h e co st dec i s i o n .

SENATOR BOURNE: What ...here's my concern w i th S 700,000 ,



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 643Committee o n Ju d i c i ar y
March 8 , 20 05
Page 14

S800,000 going into the reti rement on forever and
perpetuity. What happens five years down the road and those
numbers, the shortfalls are assuming an 8 percent return of
'nvestment and historically that's probably low, w hat we
actually see? Although, the last few years that's actually
h igh . Wh a t h a p p ens i f f i ve ye a rs f r o m no w t h a t w e ' ve pu t i n
8800,000 a year and that fund is just flush with money?

PAUL O' HARA: Then I would imagine the Le gislature...I'm
sure that the L egislature would change the earmarking of
these do l l a r s t o e i t.h er a r edu c t i o n i n t he f ee s wh i c h i n my
history does not happen often or t hey would stop the
earmarking and put it into the General Fund.

SENATOR BOURNE: Or maybe the judges would ask for enhanced
retirement benefits as they did last...

PAUL O ' HARA: Or the judg es wo uld ask for enhanced
retirement benefits.

SENATOR BOURNE: I think there's a real danger and we ha ve
seen that now a s we move down the road. All these funds,
when the market was going crazy and the returns were high,
every one o f th ese funds we increased benefits because we
responded to constituent pressure in doing t hat . And
actuarially at. the time we could justify every one of those
increase i n re t i r e e b en e f i t s . And I t h i nk you c an ma ke a
good argument that the average state retiree's state-funded
ret' rement plan is wo efully inadequate. But what I'm
concerned about is that we will have a fund in several years
that is absolutely flush with cash and the pressure will be
not to eliminate the increased contribution through these
fees but it will be to increase benefits and again part of
t he p r o b l e m t h a t w e ' r e h a v i n g w i t h a l l o f t h ese r e t i r em e n t
plans today is because we were, in my mind, as looking back,
a little too generous in terms of adjusting the benefits
upward and then the market fell, the bottom went out of the
mari.et . An d t he n , no w we ' re ha v i n g t o pu t i n mi l l i o ns o f
dollars n state contributions to these plans. So , are
there any other questions? Senator Combs.

SENATOR COMBS: Yeah, just a quick question and sorry I came
'n late on the discussion. What is your opinion as far as
i f t h e y w e r e sw i t ch e d t o a d e f i ned co nt r i bu t i on p l an as
opposed to a defined benefit plan because that's rather an
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archaic form of employee compensation for retirement now in
the business world just for this very reason. It 's too
s ensiti ie to market pressures and no longer are we able t o
guarantee a defined benefit. It should be perhaps equally,
you know, equal portions, you know, put in and matched to a
def i ne d con t r i bu t i o n p l an . And I kno w we had t he
oppor t u n i t y t o vo t e o n t hat t he f i r s t y ea r I was i n . But
what is y our...would hat eliminate this problem if we did
go t o t ha t ?

PAUL O' HARA: Well, as Senator Bourne would know f rom hi s
time on the retirement committee that was asked at the last
retirement committee at which th e iss ue of judge s '
reti.rement came up about changing to a defined contribution
plan. But you cannot change the contract that the state has
with e x i st i ng j ud g e s . I f yo u g o t o a de f i ne d con t r i b ut i on
plan, that. could only apply to those who would be newly
entering the system.

SENATOR COMBS: Tha n k yo u .

PAUL O' HARA: Yo u ' r e w e l c o me .

SENATOR BOURNE: Further questions? Seeing none, thank you.

PAUL O' HARA: Th a n k y o u.

SENATOR BOURNE: Next testifier in support.

BILL MUELLER: Senator Bourne, members of the committee, my
name is Bill Mueller, M-u-e-I-I-e-r. I appear here today on
behalf of the Nebraska District Court Judges Association as
w ell as the Nebraska State Bar Association in su pport o f
LB 643. The Bar Ass ociation supports LB 643 because we
support judges' compensation including retirement. As
Mr. O' Hara testified, there is an actuarial shortfall in the
3udges' retirement fund and I suppose in a perfect world we
would prefer to have the state pay General Fund money into
that fund to address that need. That at least in the recent
past has n ot be en a politically acceptable solution so we
have looked at increasing court c o sts to mak e up -hose
deficits. We do support the bill. I wa s a party to the
discussions yesterday and I'm aware of the concept o f the
speaker's amendment and we would support that amendment to
the bill. Be happy to answer questions you may have.
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SENATOR BOURNE: Questions? Senator Chambers.

SENATOR CHAMBERS: Mr. Mue ller, if this bill doesn't pass
then that would put pressure on the Appropriations Committee
to appropriate the money from the General Fund, isn't t hat
t r u e ?

BILL MUELLER: I t h i n k i t wo ul d .

SENATOR CHAMBERS: So why would you be in here telling us to
help convert justice into a cash register type operation of
the court system instead of talking to the cha irperson of
t.he Appropriations Committee since you al l ar e having
meetings on these things?

BILL MUELLER: I ' m t r y i ng t o r e ca l l sp ec i f i c a l l y i f we ' ve
talked to Se nator Pederson about this issue. I don't know
that I have. I know that the committee is aware of the
issue because my un derstanding is the budget's submission
from the P ublic Employees Retirement Board included a
request both for the judges fund, the State Patrol fund, and
the school employees fund to make up this deficit. I guess
our concern is just to make certain that this deficit gets
funded.

SENATOR CHAMBERS: Are the same
meeting t h e o t h e r d ay o n t h i s b i l l
meeting with Senator Pederson who is
App opriatzons Committee? Is that in

n th e w o r k s ?

BILL MUELLER: We certainly will do that.

SENATOR CHAMBERS: But t hat wasn't the plan before today,

i nd i v i d u a l s who h a d a
going t o sc hed u l e a
the Chairperson of the
the works, that p lan

was 1 t ?

BILL MUELLER: W el l , t he p l an , we l l . . .

SENATOR CHAMBERS: In other words,...

BILL MUE' LER: ...the plan before the.

SENATOR CHAMBERS: . ..they thought this bill was going to
get out, didn't they?
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BILL MUELLER: We hoped that it would, yes.

SENATOR CHAMBERS: No , you went beyond hope. You...well,
l e t me n o t p ut wo r d s i n you r m o u t h t ha t I ' m n ot a se er . Di d
you have an expectation that this bill would b e advanced?
Be honest with me.

BII L MUELLER: Ye s . Ye s .

SENATOR CHAMBERS: Okay. And with that expectation existing
there wouldn't have been any need to establish or set up a
meeting prior to today w ith the Chairperson of the
Appropriations Committee because if t his bill were to be
successful no money would have to come out of th e General
Fund.

BILL MUELLER: That's correct.

SENATOR CHAMBERS: Okay. Well, now that there might be some
doubt do yo u th ink i t might be wise if a meeting were
scheduled with Senator Don Pederson?

BILL MUELLER: Yes, it would be very wise.

SENATOR CHAMBERS: And if you had that meeting are you going
to point out that in the same way the state lost a suit not
long ago in federal court brought by the judges. They could
face, and w hen I say they, I meant the state, could face
anot l e r ' awsuit to compel the state to make up this deficit.
Are you going to tell t hem t hat i n re presenting your
clients, the judges zealously?

BILL MUELLER: Well, I assume that Senator Pederson is aware
of the statute that requires the state to make up actuarial
deficits.

SENATOR CHAMBERS: Ha ve you ever e ngaged i n litigation,
Mr. Mueller?

BI' L MUELLER: Yes , I h av e .

SENATOR CHAMBERS: And you may presume that judges know the
law.
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BILL MUELLER: Ye s .

SENATOR CHAMBERS: Nevertheless, you don't presume that the
3udge already is familiar with the statute you would cate so
y ou don't cite it. Y o u present that as a par t of you r
argument to be sure that it's a matter of the record and is
there to st.rengthen your case.

BILL MUELLER: Yes, absolutely.

SENATOR CHAMBERS: So you' re going to presume that S enator
Pederson knows all these things so it's not really necessary
to tell them that they might face a lawsuit.

BILL MUELLER: If the existence of that statute did not come
up in our discussion I certainly would raise the existence
of that statute, yes.

SENATOR CHAMBERS: And lawyers sometimes role p lay w h en
they' re preparing a case and t hey even do things when
they' re trying to determine which persons or th e type of
jury they want s o if I were Senator Don Pederson and you
cited the statute, I'd say, well, so what? You told me that
the statute requires such and such and I say, well, so what?
What are you trying to tell me other than what the statute
says and I can read the statute? What is it you' re looking
t o g et f r om me out o f t h i s mee t i ng , Mr . Mu e l l er ,
representing your clients, the judges?

BILL MUELLER: Senator Pederson we would like you to include
;n appropriation for the judges retirement fund as...

SENATOR CHAMBERS: And if we don' t?

MUELLER: . ..as required by statute.

SENATOR HAMBERS: And if we don' t?

BILL M U ELLER: The n r f no add i t i on al f u nd s a r e d ep o s i t ed
ntc t h e 3udges' account the ac tuary will ru n an other

computa on and we may be further behind.

SENATOR CHAMBERS: So ?

BILL MUELLER: And at some point if there are insufficiert
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monies a v a i l ab l e t o pa y b ene f i t s t h er e ce r t a i n l y may be
l i t i a a t i on .

SENATOR CHAMBERS: May be or will be?

BILL MUELLER: Well, if there were insufficient funds I
assume that there would be litigation.

SENATOR CHAMBERS:
would . . . ?

BILL MUELLER: They would be the recipients of those
b enef i t s .

SENATOR CHAMBERS: Who are whom?

BILL MUELLER: The j ud ge s .

SENATOR CHAMBERS: So the judges would sue the state.

BILL MUELLER: They might very well do that.

SENATOR CHAMBERS: Mr. Mueller, I'm going to read something
from Senator Brashear's statement of intent. Under current
law, the total of court costs and fees in a specific matter
generally adds t o a t otal ending in 0.5 meaning 50 cents.
Such creates management difficulties for clerks and
administrators. LB 643 would ensure that total costs and
fees end in an even dollar amount. Now, there are two ways
to require...to reach the even dollar amount, isn't there?

BILL MUELLER: Ye s , t .h e r e ar e .

SENATOR CHAMBERS: Senator Brashear mentioned rounding it

A nd who w ould the pa rties b e that

Uo.

BILL MUELLER: Y e s .

SENATOR CHAMBERS: But we could a s eas ily r o unded d own,
could n ' t we ?

BILL MUELLER: Yes , you cou l d .

SENATOR CHAMBERS: Suppose the committee decided we ought to
round down? Th en would the situation be worse than it is
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now or b tter or unchanged? If we subtracted...

BILL MUELLER: Wel l, there...

SENATOR CHAMBERS: ...every 50-cent amount from every.

BILL MUELLER: ...there would be, there would be...

SENATOR CHAMBERS: . ..court cost.

BILL MU E LLER: . . . c l e a r l y , t her e
generated to the various funds where
counties would receive less money.
w ould r e c e i v e l e s s money . I nd i g en t
l ess money . I . . .

SENATOR CHAMBERS: So there'd be a ripple effect.

BILL MUELLER: The r e w o u l d b e .

SENATOR CHAMBERS: When those people who are meeting decided
on this approach, did they consider that there are at least
two ways to skin this cat and that one of those ways may not
be to t heir liking or didn't they consider that the
Legislature might round it down from 50 cents to the lower
dollar amount? Do you think they considered that as a risk
that could be entailed by taking this approach?

w ould b e l e ss mone y
t hat money g o es . Th e
The state General Fund

defense w o u ld r e ce i v e

BILL MU E LLER:
t h s r o und i n g
adm nistrative
Aga n, o ur . . .

SENA.OR CHAMBERS: So if it was in...excuse me.

I don't know that the judges had any part in
up or down . I think th at was an
consideration in a rriving at a total fee.

BILL MUE L L ER:
r et i r e ment. d e f i c i t .

SENATOR CHAMBERS: If it wa s an administrative decision,
there's somebody who made it. Was it an administrator who
made the decision or just who made that decision?

.our conc e r n ha s b een f und i ng t he

BILL MU E L L ER : I
someone made that re

should not assume. I 'm assuming that
commendation to Speaker Brashear.
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SENATOR CHAMBERS: And since we' re assuming, if so mebody
made that recommendation would that somebody have been a
j udge l i ke l y ?

BILL MUELLER: I doub t i t , I do ub t i t .

SENATOR CHAMBERS: Okay. And you don't even have to pay me
f or t hat . So . . .

BILL MUELLER: I do not know, I mean I'm..

SENATOR CHAMBERS: I know, we' re assuming.

BILL MUELLER: . ..I'm speculating here.

SENATOR CHAMBERS: We' re assuming.

BILL MUELLER: I don't know who that..

SENATOR CHAMBERS: Well, are you speculating about the fact
that it was , or the purported fact t hat it was an
administrative decision rather than one made by the judges
that this recommendation should be made about rounding it to
the nearest dollar amount?

BILL MUELLER: Yes, I'm speculating about that.

SENATOR CHAMBERS: Who is an administrator in a position to
make that recommendation to Senator Brashear on behalf of
t he c o u r t s ?

BILL MUELLER: I would guess that that would be Mr. Goodroe.

SENATOR CHAMBERS: A n d he ' s p r ob a b l y he r e .

BI' L MUELLER.: He's right behind me.

SENATOR CHAMBERS: And he's going to testify.

BILL MUELLER: I 'm sure he can't wait.

SENATOR CHAMBERS: Champing at the bit, right (laughter).

BILL MUELLER: Yes ( l aug h )
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SENATOR CHAMBERS: Okay , tha t's all I would have,
Mr. Mueller. Thank you.

SENATOR BOURNE: Further questions? Senator Flood.

SENATOR FLOOD: Mr . M ueller, thank you f o r testifying.
Thank you, Chairman Bourne. For ind igent litigants in
f amil y l aw ac t i on o r an y t ype of act i on , i s i t t r ue t ha t
there's a waiver of court fees when a potential litigant can
show by affidavit to the court that they are unable to pay
t he f e e s ?

BILL MUELLER: Y es, there is.

SENATOR FLOOD: Could you explain that process? And it's my
understanding that it's a complete waiver to all fees. I'm
f ami l i a r wi t h i t o nl y i n t he f am i l y l aw co n t e x t . I do n ' t
k now i f i t ex t en d s i n t o o t he r c i v i l l i t i g at i on . Maybe
Mr. Goodroe would probably be more up on that.

BILL MUELLER: Mr. Goodroe would have more specifics. One
of the challenges here is, we have multiple fees. Some are
waivable, some are not waivable. That 's e stablished by
statute. And, again, I would like Mr. Goodroe...there may
be some of those that are not waivable. I do think, though,
that there is a procedure where a filing fee can be w aived
for someone who qu alifies. Now , how that affects court
costs that are assessed at the end of a mat ter, I think
you' re talking two different matters.

SENATOR FLOOD: And for my own bit because let's just
explore zt for just a second. You ' ve got the c ourt
c osts . . . i f I ge t. a sp eed i n g t i c ket i n L anc a s t e r C o u n t y m y
frne is 25 bucks and my fees are...

BILL MUELLER: Co s t s , y es .

SENATOR FLOOD: Costs are S93. If I file a lawsuit that's a
filing fee as opposed to a court cost. Okay.

BILL MUE LER: T hat's right.

SENATOR FLOOD: And at times court costs are waivable.

BILL MUELLER: Yes .
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SENATOR FLOOD: If the person is indigent most often or the
par t i e s ag r e e o r . . .

BILL MUELLER: Yes .

SENATOR FLOOD: Okay.

B ILL MUELLER: ( l aug h ) T h e d i f f i cu l t y i s , t he r e ' s n o g e n e r a l
rule as to what's waivable and what's not.

SENATOR FLOOD: O kay.

BILL MUELLER: And that's as much a function of history as
anything else. At one poi nt, the Le gislature put in
language saying this fee is waivable, this fee is not.

SENATOR FLOOD: Okay. Thank you very much.

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOR CHAMBERS: Mr. Mueller, when the last. testifier was
up here the c hairman explained that questions were being
asked because a member, me, had asked the s tatus of this
bill and he wasn't able to give it to us. There's a reason
that you' re being questioned in th is ma nner by me and
there's a r eason my eyes are jaundiced on this bill. When
lobbyists conduct themselves in a way as t hough they r un
throngs zt has a very bad effect on me and it carries over.
And what's that, respondeat superior or something like that.
I 'm not good on Latin but the one who hires the a gent is
responsible for the a ctions of the agent or the agent can
bind the principal. That's a general statement. Well,
sometimes principals need to be a bit more cautious or a bit
more circumspect in i nstructing their agents how to deal
w 'th certain people. I' ll speak only for myself. And I
want everybody who comes before the committee or deals with
the committee to understand that, and this is not a nything
you' ve done, Mr. Mueller. I'm explaining why you' re getting
this questioning is be cause of the conduct of a lobbyist.
The young lady who sits to my left is the committee counsel.
A lthough her office is in the office of the Chair, she i s
ava lable to as sist any member of the committee and I'm a
member of the committee. I'm not a chauvinist, I'm n ot a
s ex'st. And I believe w omen are able to speak fo r
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themselves and take care of their own i n terests but wh en
there is a n in dividual who works for us or me even
indirectly, I have a responsibility to that person. And I
don't want to find out that any lobbyist treats this young
woman dismissively with anything less than total respect,
consideration, a nd I wan t eve ry pr ofessional courtesy
extended to her that would be extended to the President of
the United States. And if I find out that has not been done
then with the meager resources at my disposal I'm going to
make the situation the way I think it ought to be. I wou ld
never with o nly a pencil go into a lion's den and attack a
l i on . But i f I ' m i n t he den wi t h t he l i o n and t he on l y
t h ing I ha v e i s a pen c i l I ' m go i n g t o f i nd ou t i f t h i ng s c an
be done with that pencil that have never been done before
when confronted by a lion. I don't want the young lady to
be embarrassed and I don't want her to be offended. In a
sense, she's my daughter and nobody offends against my
daughters. And I have many daughters other than just those
who are my biological children. So, Mr. Mueller, on th i s
b i l l t h e o n l y t h i ng t ha t m a y b e l e f t i s so m e money t h a t wi l l
go to th e i ndigent defense fund and maybe there was some
other one mentioned. But as far as the judges they m ight
need to go talk to Senator Pederson and threaten to sue him
if the General Fund does not come up with the money. And I
don't want you to have to leave here speculating about what
my intentions are. I want them on the record and yo u can
get a copy of the transcript and you can make use of it and
show it to whomever needs to see it to understand how things
reached the turn that they did and to be aware of the fact
that it's not be cause o f an ything you did or said. You
happen to be the sounding board and that's all that I would
have.

SENATOR BOURNE: Further questions? Mr . Mueller, in our
bill books we have the summary of wha t fees a r e to be
increased. And then as I under stand it there's been a
c hange. Wh i ch o f t ho se f ees t ha t we r e i n t he o r i g i na l b i l l
h ave been e l i mi na t e d ?

BILL MUELLER: Senator, I don't know what you have in your
Dil l Doc k .

SENATOR BOURNE: Basically, a summary o f the green co py
versus what Senator Brashear proposed in his opening.
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BILL MUELLER: My unde rstanding of t he amendment that
Senator Brashear is t alking about and I don 't mean to
belabor this but, Senator, yesterday we had a meeting with
Senator Brashear, the sponsor of the bill, in preparation
for the hearing today. And Sena tor B rashear after a
d iscuss i o n t o l d u s , I wan t t o am en d t h e bi l l i n t h i s way and
what my un derstanding of what the Senator's amendment does
is it earmarks the increases in the green copy to the judges
retirement fund.

SENATOR BOURNE: O k a y, so . . .

BILL MUELLER: It adds that language.

SENATOR BOURNE: Okay. So th e ex tent o f his su ggested
c hanges ar e e a r marks s o . . .

BILL MUELLER: Well, not no, that's not complete. That' s
the first thing he does. The second thing he does is there
is a 5 5 increase on g arnishments in c ounty court and
district court and those he strikes from the bill. Thirdly,
he imposes the indigent defense fee that is now not imposed
on civil county court matters. I'm sorry to interrupt you.
That. ' s . . .

SENATOR BOURNE: No, that's okay.

BILL MUELLER:
amendment that..

SENATOR BOURNE: Okay, as he suggested.

BILL MUELLER: That Senator Brashear has suggested to his
b i l l .

SENATOR BOURNE: Okay. So looking at the summary of what
was i n t he gr e en cop y , wr i t s o f ex ecu t i on , r es t i t u t i o n ,
garnishment, attachment, examination and aid of execution in
the d str ct court, all those fees now are going to re main

. that's a c omplete description of t he

$52

BI' L MUE' LER: That' my understanding, yes.

SENATOR BOU RNE: Okay. S o e x e c u ti o n , r es t i t u t. i o n ,
garnishment, attachment, all those are going to stay at SS.
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BILL MUELLER: That's my understanding.

SENATOR BOURNE: Okay . W hat is the, just...I kind of want
t o i l l u s t r a t e a po i n t . . .

BILL MUELLER: Ok ay .

SENATOR BOURNE: ...as it relates to the judges retirement
and compared to the teachers. And I do have some resentment
over the fact that the judges chose to sue rather than
participate when the plan was underfunded last year. And
I ' ve s a i d t ha t . b e f o r e . Wh a t d oe s , s a y a j u dg e , I t h i nk t hey
can get retirement after 20 years...

BILL M U ELLER: Sena t o r , c an I . . . I ' m sor r y , can I c l a r i f y ?
They didn't sue because the fund was underfunded.

SENATOR BOURNE: No, they sued because they were asked to
participate through increased employee contributions just as
we' re asking the teachers to do now. And instead of suing
they' re agreed to do it and that's my...that's where I have
a little bit of heartburn over what's transpiring here. But
let me ask you this.

BILL MUELLER: I think there are differences between judges
and the other groups of employees that I thi nk make them

f f e r e n t .

SENATOR BOURNE: I agree and I'm going to illustrate how
it's different. A judge can collect retirement benefits
after, I believe, 20 years. Is that accurate?

BILL MUELLER: Well, that's when...

SENATOR BOURNE: I mea n , I shou l d say f u l l r et i r em en t af t e r
2 0 , e a . s .

MUE' ER: ..yes. That's when the judge will be f ully
res » ed i n t he max i m u m .

SENATOR BOURNE: Wha t would a judge make after 20 years if
he or she were to go on to retirement'? What would they get
'n retirement...?



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 643Committee on Judiciary
March 9 , 20 05
Page 27

BILL MUELLER: I believe it's 70 percent of their last throe
years ' a v e r ag e s a l a ry .

SENATOR BOURNE: So the lowest-paid judge in the state is at
what s a l a r y ?

BILL MUELLER: A l i t t l e ove r 100 , I be l i ev e

SENATOR BOURNE: So a judge that has 20 years in.

B ILL MUE' LER: S70 , 0 0 0 .

SENATOR BOURNE: ...would make $70,000 a year. Do you know
what a teacher who retires after 20 years would make?

BILL MUELLER: I don't know, I don't have any idea.

S ENATOR BOURNE: It 's roughly the sa me, 7 0 percent o f
salary. But their salary, on average, is $34,000 so I don' t
k now w ha t my ma t h w o u l d b e . I t wou l d b e m id - t w e n t i e s , I
would think, that they would get in retirement. And yet
t hei r f u nd i s unde r f u n de d a b ou t $ 1 5 m i l l i on t h r ou g h n o f au l t
of their own. And yet they' ve stepped up and agreed to
participate and the judges haven't done that. And does that
t roubl e y o u i n any r eg a rd ?

BILL MUELLER: I ca n't speak for the teachers as to why
they' ve stepped up to do that. I do know that the way that
school employees' salaries are set is different than the way
that judi.cial salaries are set.

SENATOR BOURNE: I agree but the fact that.

BIL' MUE' LER: They wi l l go ba ck and ba r ga i n wi t h t he i r
school d stricts on their compensation package.

SENATOR BOURNE: Do you see a disconnect though that some of
the lowest pai d, however p robably t he most im portant
ind viduals in terms of their resp onsibility are
participating and yet to a greater degree than the judges
were asked to do a year or two ago and th ey' re willingly
participating versus someone who's making three times the
salary who has sued to not participate? That's troubling.

And I recognize that you' re troubled by that.BILL MUELLER:
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S NA OR BOURNE: F urther questions? Thank you.

BILL MUE LER: Tha n k yo u .

SENATOR BOURNE: Ne xt testifier in support?

FRANK GOODROE: (Exhibit 1) Good afternoon. My n ame is
Frank Goodroe. I'm the state court administrator. Goodroe
i s sp e l l ed G- o - o - d - r - o - e . Wh at I hav e t o day i s wh a t I
h ope. . . h o pe f u l l y wi l l be f a ct ua l i n f o r m a ti o n , bac kg r o u nd
i n f o r mat i o n t h at I pu l l ed t og e t h e r f or you . The f i r s t i t em
is the actual breakdown of court cost. In this instance
here, it lists out the breakdown of criminal traffic cases,
what the fee is currently and what po rtion o f tha t is
waivabl e an d n on w a i v a b l e . And ne xt t o t h at i s a h i s t o r y o f
a l l o f t he d ock e t f ee s . I t g oe s a l l t h e way ba ck t o t he
early seventies and shows you what has transpired since that
time frame an d then th e sta t.utory references and an
explanation of the various accounts and funds. I thoug ht
t hat t h a t . wo u l d b e he l p f u l i n f o r m a ti o n f o r yo u . I n add i t i on
to that, we did a bit of a survey. There is no real source,
organized source, that can tell you exactly what the fees,
c ourt fees are throughout the country. We don't have o n e
source for t hat and so much of it we have to do by survey.
But what I have here is by category. T he different court
costs throughout the country showing where we fall. Now,
comm ttee counsel has copies of that as well as mu c h of
these otner things. These are not necessarily new things
tha we pulled together. This is something that we' ve been
working on t h i s b i l l fo r q u i t e so m e t i me . I t h i nk p r oba b l y
e;en back early in the fall so it's a very complicated piece
o f ' eg i s l at i o n b e c a use i t i nvo l v e s s o m an y d i f f er e nt f e es .
I'he one thi.ng I did want to comment on in terms of a couple
cf questions that were asked. The 50-cent or t.he odd number
that the fees come out to, this is something that is clearly
some hing that I have raised. And the reason that I raised
it is b ecause so many clerks at both the county court and
the district court le vel have raised it w it h me .
Apparently, what happens, for example, in a traffic case
where the total fee would be $41.50 with cost. We have a
situation where there's a...

SENATOR BOURNE: Tha t i s ed ( l a ugh ) . I f yo u ' d l i ke t o
conclude your thought, go ahead, Mr. Goodroe.
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FRANK GOODROE: We l l , app ar en t l y , wh a t peo p l e w i l l do i s
they will intentionally pay...not pay that amount and so we
end up having a case which is kind of there, where we can' t
e ven f a c i l i t a t e h an d l i n g t . he money i s p a r t of t h e p r o bl em .
Or then w e write a check fo r 50 cents and w e' ve had
instances where we' ve sent money back if it's like a traffic
ticket or something like that. W e sent mon ey ba ck f or
50 cent s i n a che c k t o Ca l i f or n i a o r v i ce v er s a o r w e' l l a sk
them to send a check to us for 50 cents. So the clerks
don't have much discretion in this and so we kind of end up
having this case just kind of hanging out there because the
fee that was paid or received is not the correct amount.

SENATOR BOURNE: Than k yo u .
Mr. Goodroe? Senator Combs.

SENATOR COMBS: I have one question and this was one I asked
earlier of P aul O' Hara but a different form. Since they
presented you as being really a smart person maybe you can
help me. How then would we change the judge from a defined
benefi t t o de f i ne d c o n t r i bu t i on p l a n? Tha t ' s a b i g que s t i o n
but I see that as perhaps something that would be desirable,
and how would that be accomplished? Would that be t hrough

Are there questions for

s ta t u t e or ?

FRANK GOODROE: I am the least prepared person...

SENATOR COMBS: Oh, okay.

FRANK GOODROE: . ..to address that. That is just not my.

SENATOR COMBS: Are you familiar with those, with that...

FRANK GOODROE: I ' m f a m il i ar j us t ba s i ca l l y bu t I wou l d n ot
really be able to advise you.

SENATOR COMBS: As far as the fiscal advisability for the
person writing the checks for the retirement plan, in your
opin on, would a defined contribution plan be a better use
of the people in Nebraska's funds than of defined benefits,
safer for their investment?

FRANK GCODROE: Senator, I don't have an opinion.
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SENATOR COMBS: You don't have, okay.

FRANK GOODROE: I j us t do n ' t hav e e no ug h i n f o r m a t i o n on
that, I'm sorry.

SENATOR BOURNE: Further questions? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. Mr. Goodroe,
I ' m i n t e r e s t e d i n t al k i ng a bo u t w a iv i n g i nd i g e n t p er s o n s '
filing fees in cases. Co uld you explain how t hat w orks
f o r . . . ?

FRANK GOODROE: I can somewhat mostly from the district
court perspective, not a s much f rom the c ounty court
perspective. In a district court proceeding people can seek
to proceed in forma pauperis. There's an application, it' s
a pretty simple kind of thing and it goes to th e di strict
judge. Once that is ap proved, if it's approved and
g enera l l y i t i s , c ou l d b e i n a d i vo r c e p r o c eed i ng , i t c an b e
'n a criminal matter, a variety of even civil matters. Then
that notice is given to the clerk and then the clerk t hen
knows that, to proceed and there will not be any fee at any
time in that case.

SENATOR FLOOD: If, for instance, a wife wanted a d ivorce
from her husband and she sought the services of Legal Aid,
d dn't have to pay for anything, and let's assume that case
went all the way to the Supreme Court and we raised the fee
under th s ball from S50 to S100. Say it goes to the court
of appeals, then the S upreme Court and they refile the
b r i e f , z . t m o ves on . Doe s l eg a l se r v i ce s , do t hey u sua l l y
prepare that form so that they can get that fee waived or is
it waived at the district court level and then it's waived
e very t h i n g a f t e r ?

FRANK GOODROE: I don't know the question...I don't know the
answer to that. It's a good question. I have just seen i t
from the pe rspective at th e district court level. And I
believe what transpires in some ways is the counties end up
paying for it if it goes to the appellate courts.

SENATOR FLOOD: But it would be a fairly accurate statement
to say that the courts are very open to waiving fees for
indigent persons if they can show cause as to why they can' t
pay i t .
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FPMNK GOODROE: I believe that's the case.

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOP. CHAMBERS: Mr. G oodroe, when you came to testify
t oday was i t f or t he pu r p o s e o f g i v i ng us i n f or m a t io n? I s
that the main reason you came today?

FRANK GO ODROE: My purpose was t o give yo u fa ctual
i nformation as far as what the bill, as written, what t he
result would be and what kind of...

SENATOR CHAMBERS: I want to help demonstrate...

FRANK GOODROE: ...I prepared the fiscal note. Pardon?

SENATOR CHAMBERS: ...I want to help demonstrate that axiom
that it's more blessed to give than to re ceive. You ' ve
given and now I'm going to let you receive something because
I presume you' re to take back to the Chief Justice any
information that might be pertinent to hi s interests and
those of the court. Is that correct?

FRANK GOODROE: Certainly, certainly.

SENATOR CHAMBERS: Before you came here today were you aware
or did you h ave any reason to suspect that my attitude
t oward t h i s b i l l wo u l d be w h a t I have s h own i t t o b e du r i ng
the course of this hearing? Namely, being very negatively
inclined toward this bill?

F RANK GOODROE: I had no impression. I haven't talked to
you about the bill so I...

SENATOR CHAMBERS: So the Chief Justice probably wouldn' t
know either since he and I have not talked about it, w ould
y ou ag r e e ?

FRANK GOODROE: I don't know if you talked about it or not.

SENATOR CHAMBERS: Well, do you . ..I'm telling you we
haven' t , n ot t hi s at t i t ud e t hat I ' m show i n g t o d a y be c a us e i t
just developed. So unless he is a member of t he Ps ychics
Friends ne won 't be aware of it if somebody doesn't tell
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ham. S o when you go back are you g o ing to re lay thxs
informatron to him or should I?

FRANK GOODROE: I c an do that but you' re more than welcome
t o , I wou l d e n c o u r age yo u t o do i t l i kewi se . . .

S ENATOR CHAMBERS: Okay, I'm not going to suggest what y o u
ought to do. I just don't know what your relationship with
t he Ch i e f i s . But i f i t ' s not some t h i ng y ou wou l d
automatically do, I'm not saying you should or shouldn't do
i t. I wall )ust assume that I'm going to have to tell him
myself and I will.

FRANK GOODROE: We have an excellent relationship and we
t al k f r eq u e n t l y .

SENATOR CHAMBERS: Well, now that you and I have ha d th is
n ice c o nve r s a t i o n , a re v ou g o i n g t o t el l h i m?

FRANK GOODROE: Certainly.

SENATOR CHAMBERS: What are you going to tell him?

FRANK GOODROE: Well, that basically that there's concerns
about I perceive, communications...

SENATOR CHAMBERS: Between whom and whom?

FRANK GOODROE: ...of how this, the further discussions on
t hi s p i ece o f l e g i sl at i on and ap pa r e n t l y b ec a use o f t he
meeting that occurred yesterday. This...

SENATOF CHAMBERS: Was the Chief Justice at that meeting?

FRANK GOODROE: Certainly.

SENATOR CHAMBERS: Oh , so he ' l l b e f ami l i a r wi t h t he m e e ti ng
t hen .

FRANK GOODROE: R ight.

SENATOR CHAMBERS: So once you say that then the light bulb
wil l g o o n a nd y o u w o n ' t ha v e t . o e x p l a i n a n y d e tai l s o f t he
meeting .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 643Committe e o n Jud i c i ar y
March 9 , 20 05
Page 33

FRAI;K GOODROE: Um -hum.

SENATOR CHAMBERS: Were you at that meeting?

FRANK GOODROE: Y es, I was.

SENATOR CHAMBERS: Was it the consensus generally that this
bill had at least a 50-50 chance of b eing successful in
terms cf being enacted into law?

FRANK GOODPOE: There wasn't any particular speculation one
way o r t he ot he r .

SENATOR CHAMBERS: Oh , so if it ' s not ena cted, n othing
ventured, nothing gained. They won't be disappointed since
t.hey weren't expecting anything, will they?

FRANK GOODROE: Well, as Mr . O' Hara and Mr . M ueller
indicated, I think one of the concerns is the current law,
it's in LB 643 t.hat' s...it's in the first...I think it's on
the fourth page that references the responsibility of the
state to appropriate supplemental appropriation if there is
a deficit and that's on...

SENATOR CHAMBERS: Oka y. Let's take it a step at a time,
Mr. Goodroe. By the way, I like the way you give your name.
I ' m k i n d o f a "rhymester." A nd when things rhyme I pay
attention. G-double o-d-r-o-e.

FRANK GOODROE: That's correct.

SENATOR CHAMBERS: That 's pretty good, the first, middle,
and last sounds rhyme. Now, the word that I think wa s key
in what you read was appropriate or appropriation. These
fees are not appropriations, are they?

FRANK GOODROE: N o .

SENATOR CHAMBERS: So t h i s b i l l i s a c t ua l l y mov i n g i n a
direction not directed by the statute you refer to, isn' t
that true? That sta tute m akes no ref erence t o cou rt,
ncreases in court fees, does it?

FRANK GOODROE: It makes the references to if there is a
d i f f e r e n c e , i f t h er e i s a de f i c i ency . Th e s t a t e i s



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 643Committe e o n Jud i c i ar y
March 9 , 2 005
Page 34

o bl i g a t e d t o a supp l em en ta l a ppr o p r i at i on wh i ch i t ' s my
understanding Anna Sullivan presented in the budget request.
Identified...you know , t his s tuff goes on wi t h th ese
actuarial reports. Several months ago but she included that
per law, tnat. information. And...

SENATOR CHAMBERS: So that i s before the Ap propriations
Committee now.

FRANK GOODROE: Was i ncluded in the original request that
would h av e g on e t o t h e go v e r n o r .

SENATOR CHAMBERS: And that request has not been withdrawn.
Is that true?

FRANK GOODROE: I hav e no idea. I don't know the process
well e n o ugh . . .

SENATOR CHAMBERS: Did the governor include i t in his
request to the Appropriations Committee?

FRANK GOODROE: Not to my knowledge, I.

SENATOR CHA MBERS: Well, isn 't it the gov ernor' s
responsibility to see that the l aws ar e fai thfully and
e f f i c i en t l y exe cut e d a nd t ha t i s a l aw? And f or i t t o be
faithfully and efficiently executed an a ppropriation is
r equi r e d .

FRANK GOODROE: I can 't speak exactly how...Anna Sullivan
probably provided information on whatever appropriation was
going to be needed for every one of the funds, probably all
at one time when she made her budget request or information
in the budgeting pr ocess. Where that goes from there, I
don't know. It hasn't been something that's been mentioned
to me . I don 't hav e a specific recollection that is
included anywhere in the budget and I don 't k now if the
other items for t h e ot her f unds, retirement funds, are
inc' uded. All I' ve seen is what I' ve read in the paper. S o
what this is trying to do is trying to create a remedy short
of a General Fund appropriation so.

SENATOR CUMBERS: T hank you, Mr. Goodroe.

SENATOR BOURNE: Further questions? Senator Pedersen.
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SENATOR Dw . PE DERSEN: Thank yo u , Sena t or Bo ur n e .
Nr. Goodroe, I have some concerns more on the other end of
he cost when Senator Flood was talking about the indigent.

You' ve been with the court system for a long time, haven' t
you? When we raise the cost of filing fees or whatever it
is, it costs more to go to court every time we raise s ome
fees or something. Don 't we create more people who are on
the indigent files?

FRANK GOODROE: Well, frankly, I'm not sure the nu mber of
people that. actually seek that out, the indigent. I saw it
more from the district court s ide an d it tended t o be
prisoner, people that were in prison, prisoner actions that
were brought and prisoners that were seeking divorces. And
that's where I saw it . There may have been many other
instances but it just so happens that in Douglas County each
of those in forma pauperis requests go to the pr esiding
judge. So I kn ew that there was quite a quantity of them
but I tend ed to believe that they were more
prisoner...init' ated by prisoners.

SENATOR Dw. PEDERSEN: If they don't pay these fees that's a
3aiiable offense, isn't it?

FRANK GOODROE: Well, it depends on the type of case. If
t hey don't pay it at the district court level i t's n o t
f i l e d . At t he di s t r i c t co ur t l ev el y ou ei t her . . .yo u ha v e t o
pay the fee to file the case or you have to get the in forma
pauperis determination. The county court level, it doesn' t
work that way. You don't have t o fi l e the fee at the
beginning and depending on th e ca se, I mean, if it's a
ticket or a criminal case and you don't pay the required
fees then yes, there is...

SENATOR Dw. PEDERSEN: And that's good information because I
work on the criminal s ide a n d the civil side is not
someth in g I kn ow a w h o le l o t abo ut b ut I . . .

FRANK GOODROE: And then all protection orders, t h ere's n o
fees . nvolved in any of the protection orders. And that' s
done well, at all t hree c ourt levels but most of the
protection orders are issued by district courts and there' s
no fees anywhere in that process.
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SENATOR Dw. PEDERSEN: T ha n k y o u .

SENATOR BOURNE: Further questions? Mr. Goodroe, the green
copy of the bill lists 20, 23 areas of fees that are going
t o b e n cr ea s e d .

F RANK GOODROE: Y e s .

SENATOR BOURNE: And as Sp eaker Brashear indicated, he' s
changed that slightly in that what fees are be ing d eleted
that were previously asked for?

.=RANK GOODROE: We l l , t he on l y . . . M r . O' Ha r a , I be l i ev e , i s
the one that a ddressed it. He was perfectly correct
( inaudi b l e ) , Mr . Mu e l l e r . The on l y a ct u al ch a n g e . . . w e ll ,
there's maybe two changes. One is the garnishments and that
would be the garnishments, executions, restitutions. The
green bill proposed a $10 fee a nd, again, that was my
suggestion. It's a matter of the garnishments particularly
are a significant quantity of w ork in the county court
system. And our problem was trying to d efine the a ctual
auant r t y bu t I d i d p r ov i de an e st i m a t e i n ou r f i sca l n ot e
that thrs amendment t.hat would be the proper t itle fo r it
would eliminate increasing it from to $10. We' ll just keep
' t a t t h e S5 .

SENATOR BOURNE: That ' s t he on l y fee that we are
e l i m i n a t i n g ?

FRANK GOODROE: Well, and then another one that I discovered
today and I can 't say with certainty. I think Mr. O' Hara
mentioned i t . The cou n t y cou r t c i v i l s i de , I show e d h i m my
sheet as there is no legal services fee charged and I think
the ball might have been written differently. So I...

SENATOR BOURNE: So the county court's civil matter i s not
going to be increased to $20 from $18?

FRANK GOODROE: It would go from $18 to $20 but also it
would go S5.25 for legal services, is...

S ENATOR BOURNE: So the only fee that we' re eliminating o f
s ent re list of 20 some fees is the garnishment fee?

FRANK GOODROE: R i ght .
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SENATOR BOURNE: And that was...but not any of the others?

FRANK GOODROE: R igh t . And t h e g r e e n b i l l t ha t co un s e l a nd
I worked on and other folks worked on because it's a very
complicated piece of legislation. It affected just every
type of fee. But my understanding is only the garnishments
and executions, restitution. And those county civil cases
w here for some r eason currently there i s not a lega l
services fee charged and we were...what I' ve noticed here is
that th ey' re p roposing $5.25 and I do n' t...the only
addi t i o n a l i n f o r m a t i o n I p ut on i s an a ssum p ti on ab out
uncol l e c t a b l e s a nd . . .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Other testifiers in support? First testifier in opposition?

WILLIAM WRO BLEWSKI: Chai rman Bourne, members o f the
committee, my name is William Wroblewski. The last name is
spel l e d W- r - o - b - 1- e - w - s - k - i . And I ' m he r e t o t es t i f y i n
opposition to LB 643. At the onset, I'd like to say t.hat
I ' m really here to testify on a very limited basis. I have
no opinion whatsoever on the judges retirement fund or on
any of the controversies relating to that. I'm just here to
estify generally in opposition to raising these fees. And

i f y o u l ook at t he va r i ou s f ee i n cr ea s e s p r o p o sed i n LB 643 ,
i f y ou l oo k at eac h o f t hem i n di v i du a l l y t hey seem
relatively modest but when you add them all together it's a
fairly significant chunk of money that we' re talking about.
And it 's m oney that i s paid d isproportionately by a
relatively small number of people. First it 's paid by
people li k e my client, Credit Management Services, a
collection agency. They basically f ont the money. They
f le the l awsuits and they pay the money on that end but
t hen t h e y e n d u p co l l e ct i ng i t f r om t he j udg m en t d eb t o r s ,
essentially the indigent who are the ones who end up paying
the bulk of these to the extent that the collection agencies
are successful in doing their job. And that's basically the
basis of o u r op position. We thin k it 's ba sically a
d ispr opo r t i on a t e t ax , i f y ou wi l l , on a sma l l n um be r o f
people including my client and also the people that they
collect from. I'm encouraged by Senator Brashear's apparent
arne..dment to eliminate the garnishment fee increase and I
would also support the previous suggestion that if we ne ed
to have a n ev en dollar amount that perhaps we could round
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down nstead of rounding up, and that's all I have.

SENATOR BOURNE: Are there questions for Mr. Wroblewski? So
he only fee that you would generally be opposed to is the

o ne on g a r n i sh ment ?

WILLIAM WROBLEWSKI: W e' r e op p o se d t o a l l o f t he c i v i l f ee
inc eases n county and district court. There's an increase
of S2 fo r the filing fee and there are a variety of other
ones interspersed throughout this amendment that w e'd be
o poosed t o .

SENATOR BOURNE: But y ou' re encouraged by the garnishment
o ne be i n g d e l e t e d ?

W ILLIAM WROBLEWSKI: Yes, th a t w as one of the more
significant ones and we support eliminating that.

SENATOP, BOURNE: Further questions? Seeing none, thank you.

WILLIAM WROBLEWSKI: Thank you.

SENATOR BOURNE: Next testifier in opposition? Are there
any neutral testifiers?

RICHARD HEDRICK: I'm Richard Hedrick, H-e-d-r-i-c-k. The
committee has asked relative questions. I will just add one
thing. As I unde rstand, there is the money provided for
legal services for certain low-income people. I believe
that there should be help for the pro se individuals. As a
sta r t , peo p l e wh o a s k f o r h el p f r o m t h e l e ga l s er v i ce s a nd
do not qualify would be given addresses, phone numbers where
they may get h elp t o re present themselves as pro se in
court. And this would not cost anything. Thank you.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Hedrick? Seeing no ne, thank you. Are there neutral
testifie s? Senator Brashear...I believe Senator Br ashear
h as w ai v ed c l o s i ng . Th at wi l l con c l ud e t he h ea r i n g on
L B 643 . To ope n o n L B 4 2 9 , M r . Ol i gmue l l er . Th i s b i l l ,
for the re cord, was introduced for the governor by Senator
Brashear. Can I have a show of hands o f those h ere to
t es t i f y i n s uppo r t o f L B 4 29? I see one , t wo . Co ul d you
i.old your hands up? LB 429, I see seve n. Those in
oposition? I see none. Those neutral? So there are no
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opponents t o t he b i l l . Mr . Ol i gm u e l l e r . We l co me .

LB 4 29

GERRY OLIGMUELLER: (Ex hibit 2) Senator Bourne and members
of the Judiciary Committee, for the record my name is Gerry
Oligmueller. It 's spelled G-e-r-r-y O-l-i-g-m-u-e-l-l-e-r.
I ' m the state administrator and administrator of the
epartment of Administrative Services Budget Division. I'm

appearing here today on be half o f Go vernor Heineman in
support of LB 429. LB 429 was introduced at the request of
the governor on behalf...as part of our budget package and
elates spec"'fically to the Supreme Court and Cri me

Commiss on b u d g e t s . I t i s a b i l l r e l at i ng t o cou r t f ee s .
The bill was included as part of the governor's package to
provide the necessary revenue to support the recommendations
for automation expenses with th e Su preme Court and to
continue ongoing support for o perational costs of the
Nebraska Law Enforcement Training Center. Section 1 of the
bill would increase the court automation fee by 50 cents on
each court filing from $6 to $6.50. This would increase
revenue to the Court Au tomation Fund by sli ghtly over
$ 200,000 pe r y e a r . Th i s i s a pr i ma r y so u r c e o f f u nd i n g for
the automation efforts inside the Supreme Court system.
Sec ion 3 of the bill would continue the c u rrent $2 court
cost credited to the Law Enforcement Improvement Fund or the
' EIF fund by eliminating the Jan uary 1, 2007, statutory
sunset date for the collection of the fee. The Jan uary 1,
2007, sunset date was placed in statute as an amendment to
La»s 2000, LB 994, the Open Enrollment Tuition L a w. The
enactment of LB 429 will ensure that the LEIF fee continues.
If LB 429 fails to become law, the training center will lose
nearl y $ 580 , 0 0 0 o f ex i s t i ng b udg et e d re ve nu e per y ea r
beginn ng on January 1, 2007. If the current sunset date is
allowed to stand, the removal of this $580,000 o f exi sting
LEIF revenue pe r year will either cause one of the three
fo'lowing situations: a substantial program cut to the
operation o f the tra ining center; the need to replace the
Cash Fund revenue stream with General Funds; or a dramatic
increase in tuition rates t o sponsoring law enforcement
agencies or student candidates above that a lready planned
and scheduled to take pl ace o n January 1, 2007, under
exist'ng law. Continuation of the LEIF fee is necessary to
provide fi nancial stability at the Nebraska Law Enforcement
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Training Center. When the sunset amendment was added to the
LEIF fee it would have been nearly impossible to project the
financial status of the training center seven to nine years
later when its impact would be felt. I believe there w ill
be testzfiers following me from the Supreme Court and the
Crime Commission that can specifically address the sections
o f t he b i l l t ha t a r e r el ev a n t t o t he i r ag en c i e s a n d I wou l d
b e happy t o an s wer a n y q u e s t i o n s .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Ol i gmue l l e r ? Sena t o r C o mbs .

SENATOR COMBS: Does this increasing from $6 to $6.50 cause
a problem for the previous testifiers that didn't like
s omethin g e n d i n g i n 50 ce nt s ?

GERRY OLIGMUELLER: Actually, the amount was arrived at, in
part, as a consequence of discussions as we were preparing
the governor's recommendations last fall and winter with the
Supreme Court and they mentioned that specific issue. Part
of my testimony I submitted in writing was a little bit more
l engthy and I think that reference is a ctually in th e
paragraph in that written testimony.

SENATOR COMBS: Okay, thank you.

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOP. CHAMBERS: You can take Senator Pedersen first.

SENATOR BOURNE: Oh, Senator Pedersen.

SENATOR Dw. PEDERSEN: Thank you, Senator Chambers, Senator
Bourne. This would raise the fees on all court proceedings,
i s t h at r i g ht ?

GERRY OLIGMUELLER: I t ' s t he LEI F f u nd f ee i s . .

SENATOR Dw. PEDERSEN: LEI F . . .

GERRY OLIGMUELLER: ...a court cost assessed in, I believe,
a l l c r i mi n a l cas e s .

SENATOR Dw. PEDERSEN: And what would it do to the Law
Enforcement Training Academy?
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GEPRY OLIGMUELLER: The training center currently operates
off of a comb>nation of cash funds, the principal source of
w'n ch rs c osts c harged to attend these at the center for
specialized training. The tuition that is planned to go in
effect when they move to a tuition-based program for the
bas'c training for law enforcement certification and then a
Ge:.eral Fund appropriation so t here's a co mbinat on of
sources and we just try and balance that m1x.

SENATOR Dw. PEDERSEN: Could they raise the t u i tion?
there been any talk about raising the tuition?

GERRY OLIGMUELLER: The tuition is going to be, according to
the fiscal note, I don't rely on that because I think it was
very we I wr i t t e n . Hop e f u l l y , yo u ha v e i t i n f r o nt o f y ou
but t h e t u i t i on wi l l be as p l an n e d $ 4 , 1 7 3 a n d a b ou t an ot h er
51,500 of co sts related to books and other materials for a
total cost to the student of $5,673. I suspect it would be

gher but for the exis tence of so me Ge neral Fund
appropr arson for the training center as well. Mike Overton
w ith t h e C r . me Commiss io n w hen h e t es t i f i e s f o l l owi n g ma y b e
able to elaborate on how thxs might a ffect very directly

Has

t hat . t u f t ; on f ee .

SENATOR Dw. PEDERSEN: My interest here is strictly in the
' ra>sang center and the money that's talked about because
he e's quate a bit. of money there.

G ERRY 0 :GMUELLER: R ight. S u re .

SENA.OP, Dw.PEDERSEN: I think $580,000 is quite a bit of
mone; . But at the same time, when we' re talking about the
Law Fnforcement Training Center, are we talking about that
combined, the Highway patrol and the other part or just the
pa t tha trains police officers and city and sheriffs?

GEPRY OLIGMUELLER: The budget f o r the entire center is
a bout S 1 . 7 m x l l i on . The t u i t i on - ba se d p r o g r a m wou l d be a
componen- of that. Perhaps Mike can be more specific about
xactly what percent of that is represented strictly by the

law enforcement certification training program because they
d o offer some other training at the center beyond that, i f
you' re talking specifically about tuition-based.
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SENATOR Dw. PEDERSEN: Oka y . Than k y ou .

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOR CHAMBERS: Mr . Ol i gmu e l l e r , ar e yo u f ami l i a r wi t h
t he d i f f e r en c e b e t w een r e v e nue b o nds a n d g e n e r a l o b l i ga t i on
bonds?

GERRY OLIGMUELLER: R ight.

SENATOR CHAMBERS: How are revenue bonds retired?

GERRY OLIGMUELLER: The y ...I suppose an example would be a
residential facility on one of the college campuses rely on
a source of revenue to finance the debt so...

SENATOR CHAMBERS: And the revenue is raised by use of the
facility or so forth so...

GERRY OLIGMUELLER: Correct.

SENATOR CHAMBERS: ...that's how that. Now , a gene ral
o bl i g a t i on b o n d i s r et i r ed by w h a t f u nd s ?

GERRY OLIGMUELLER: Well, in Neb raska we generally are
prohibited by the Constitution to be engaged i n general
obl i g a t i o n deb t f o r p ur p o s es , fo r ex am p le , o f f i nan ci n g t he
b udget . So a g en e r a l ob l i ga t i on w o u l d b e w e ' r e r e l y i ng on
the general sales income tax, general tax receipts of a
gur sdiction that engages in that...

SENATOR CHAMBERS: But the Gen eral Fund rev enue o f the
s ta t e .

GERRY OLIGMUELLER: Y eah, yeah.

SENATOR CHAMBERS: Okay. N ow, if I were to use that analogy
here, it appears that with the ongoing attempts to increase
f unding by way of fees to support the court system and it s
opera t i o n s , i t. be an a l og i z e d t o a r e ve n u e p r o d u c i n g e nt i t y .

GEPRY OLIGMUELLER: Could be.

SENATOR CALIBERS: It mus t produce...okay. And we' re not
going t o r e l y on G e n e r a l Fu n d s . Now t h i s b i l l wo u l d a ppe ar



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 429Committee on Judiciary
March 9 , 200 5
Page 43

=o brina together all three of the branches...Executive,
Judic i a l , an d Leg i s l at i v e . The b ene f i c i ar y , a t l eas t on e ,
would be the Judicial Branch. Is that true?

GERRY OLIGMUELLER: T rue .

SENATOR CHAMBERS: And the Executive b ranch w ould be
i mpl i c a t e d i n t h i s Law E n f o r c e ment T r a i n i ng C e n t e r p l us t he
fact that the governor wants to do it this way so that he
won't hare to rely on General Funds. Is that true?

GERRY OLIGMUFLLER: To a lesser degree in any event.

SENATOR CHAMBERS: And the third branch is the Legislature
wh ch controls the purse strings.

GERRY OLIGMUELLER: Absolutely (laugh) .

SENATOR CHAMBERS: No w, in order fo r this bill to be
successful, there must be cooperation between and among the
t. ' nree br a nches . Wo u l d y o u a g r e e ?

GERRY OLIGMUELLER: Correct.

SENATOR CHAMBERS: If you wanted me to cooperate with y ou ,
would vou slap me? I 'm talking about you and me. If you
came here and s aid, Senator Chambers, I want your
cooperation and you slapped me.

GERRY OLIGMUELLER: You probably wouldn't give it to me.

SENATOR CHAMBERS: Right. The one who introduced this bill
i s he Sne a k e r .

BERRY OLIGMUELLER: Um -hum.

SENATOR CHAMBERS: Why did he introduce it?

GERRY OLIGMUELLER: At the request of the governor. That ' s
how t h e g ove r no r . . . t he b i l l i s nec es s a r y t o ope r at i on a l i ze
specific recommendations t.hat are part of the budget package
a re i n t r od u c e d .

SENATOR CHAMBERS: And the governor has expressed a des ire
to cooperate with the Legislature and re ceive the
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Legislature's cooperation. He's expressed that, hasn't he?

GERPY OLIGMUELLER: Yes, um-hum.

SENATOR CHAMBERS: Um-hum. Do you talk to the governor?

GERRY OLIGMUELLER: Y es, I do.

SENATOR CHAMBERS: You m ight advise him that he shouldn' t
s lap somebody and then seek that person's cooperation. Bu t
here's the question I'm going to ask of you if you know the
answer. Is this bill a priority bill for somebody?

GERRY Or IGMUELLER No

SENATOR CHAMBERS: So then if it doesn't go an ywhere, the
governor is going to have to request that the Appropriations
Committee come up with General Fund money or those horribles
are going to result. Is that true?

GERRY OLIGMUELLER: Well, t he is sue i s in front of the
Appropriations Committee, in fact, and was p art of th at
agency's hearing so they are aware of the issue, and it is a
point of coordination.

SENATOR CHAMBERS: So th en we can just kill this bill and
then tne Appropriations Committee has to do its job. Isn' t

SENATOR CHAMBERS:
c oopera t i o n a n d I
coopera t i o n ?

BERRY OLIGMUELLER: I might.

SENATOR CHAMBERS: Okay, get away from here (laugh), get out
o f h e r e ( l au g h t e r ) .

GEPRY OLIGMUELLER: I mi gh t ( l augh )

Thank yo u .
a good answer .

t ha t t r ue ?

BERRY OLIGMUELLER: That is one option for the Legislature.

your
your

Now if I was going t o seek
slapped you, would you give me

That ' s a l l t h at I h aveSENATOR CHAMBERS:
( laugh) . Th at was
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SENATOR Dw. PEDERSEN: Any othe r ques tions from the
committee? Seeing none, thank you.

GERRY OLIGMUELLER: Th ank you.

SENATOR Dw. PEDERSEN: The next person to testify, please
c ome f o r w a r d .

MICEAEL OVERTON: (Ex hibit 3) Mr. Chairman, Senators, my
name s Michael O verton, 0-v-e-r-t-o-n. I' m the acting
director of Nebraska Crime Commission. We administer the
Nebraska Law En fo cement T raining Center in Grand Island.
'm here to speak to LB 429, talk about some of the impacts.

Mr. Oligmueller referred to this bill th at's b een ar ound
s nce 1971. It's provided a steady funding source and
really only one of the f unding sources relative to the
training center. We actually see this bill, LB 429, as well
as I B 426 combined and wi thout their passage, having a
significant impact on tne funds available to t h e training
ce..ter. It can hav e an imp act no t just on the Crime
Commission and the training center but also on loca l la w
enforcement, local agencies, cities and counties, as they
=ry to figure out how to fund training of certified officers

an ongoing manner. And I' ve supplied a spreadsheet which
.ea.ly s meant to try to inform and outline the impact of
he nonpassage and passage, and I would just like to point

some things on t.hat for you. The first s heet r eally
ef acts what the passage of LB 429 and LB 426 will result.

And : mention LB 426 b ecause I think the gove rnor' s
recommendations as well as a n umber of the Legislature's
re ommendations assume the passage of both of those and the
recommendations for th e bu dget funding o f th e training
ce.. er and other items. The two yellow lines that we see
here rea'ly reflect just both the receipts that would come
n as well as the expenditures. This assumes in the bo ld

n mbers the $580,000 that wo uld re sult in LB 429. The
$350,000 you see here is actually a reflection of LB 426.
As you see from the line at the bottom of the page the
results in the fund equity maintaining a balance of a round
$200,000 ove r t he ye ar s and t h e e xpe nd i t ur es and t he
receipts basically staying about in balance. On the second
page, though, just g iven the as sumptions of the current
funding and everything that is implied in that, without the
funding of L B 429, o n th a t th ird l ine you see one item
l i s t e d i n b l u e f or $2 90 , 00 0 f or f i sca l ye a r ' 07 . That
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basically reflects receiving the LEIF funds fr om the
beginning of th e fiscal year up to January 1. So when we
talk about $580,000 that $280,000 is the receipts over half
o f t h i s f i s ca l y ea r un t i l t he su n se t h a p pens on J a nuary 1 .
And then zero happening there with the reflection of LB 426.
we immediately see that the fund equity in the fiscal year
'06 goes down to approximately $1,000. In fiscal year '07
we have a deficit of approximately $445,000 and by fiscal
year '09 a deficit of $1.5 million. Th ere really aren' t
many options as far as other immediate funding sources or
where to get the funds. We ' re really hoping you consider
this as being a way of basically considering an ongoing
source and a way that can have a limited impact on locals.
W e realize there are a number of options but w e hope f o r
you co nsideration on t hese bills. Ques tions from the
committee? Senat.or Flood.

SENATOR FLOOD: Thank you, Senator Pedersen. Mr. Overton,
thank you for your testimony. I have a question. On page 1
o f you r e x h ib i t , wh at ' s ha p p e n i n g . . . I ha ve s e v e r a l que s t i on s
a ctua l l y . What's ha ppening between fiscal year '06
estimated and fiscal year '07 estimated with regard to
tuition? According to you r num bers, yo ur t ui tion is
expected to jump from $120,000 in FY '06 t o $328,500 i n
FY '07. What's causing that jump in tuition?

MICHAEL OVERTON: That's the reflection of the tuition-based
academy and really going into e ffect with the statutory
raise of the limit as of January 1, '07 and with that. being
an increase and going to kind of a fee-based, tuition-based
academy.

SENATOR FLOOD: Is that...tuition-based academy. Are you
anticipating more p eople w ill e nroll o r do es that just
solely reflect the increase in tuition?

M ICHAEL OVERTON: I be lieve it's actually based upon th e
required statutory raise that Mr. Oligmueller was talking
about earlier by going to $5,744.70, I believe it w as and
really just reflecting that. Agai n, a nd I have to say
that's an estimate because this whole program as we see it
s really in tr ansition now . We ' re trying to see the
gration of students going through the community center

but , ( i nau d i b l e ) po i nt t ha t ou t .
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SENATOR FLOOD: I guess then and these questions aren' t
because I have any a genda. I just am trying to better
acquaint myself with what you do. And then w e have here
also on t hat p age, it appears your expenses are going to
ncrease from FY '04 your actual expenses from S669,000 to

S1.25 million in FY 07. Wha t's causing that increase over
t hat s h o r t am o un t o f t i me ? Yo u wou l d p r o b a b l y ag r ee wi t h
me, that's a fairly dramatic increase. Have costs risen or
what i s t ha t ?

MICHAEL OVERTON: I might have t o ref er back to
Mr. Oligmueller since I'm acting. It 's a little bit in
transition so I' ll qualify this...

SENATOR FLOOD: I understand.

MICHAEL OVERTON: But I think this is really a reflection of
the colocation between the Law Enforcement Training Center
and the State Patrol Academy. Th ere's a big increase, a
S12 million increase in the facility that also had a big
operational impact. And I think that' s, to an extent, had
an 'mpact . Is that right, Gerry?

SENATOR FLOOD: So it' s...maybe...he' ll be u p to clo se,
hopefully, he c an discuss that more. The State Patrol and
the Grand Island Law Enforcement Training Center are now one
and rather than being more efficient they' re more expensive
o r a r e w e t ak i n g s o me o f t . h e ? I mea n . . .

MICHAEL OVERTON: With in the whole academy, there's still
the Law Enforcement Training Center and this might ge t to
your earlier question, and the State Patrol Academy. There
are a number of joined costs and a number of overhead that
is reflected in the training center budget in terms of the
operation of the facility. Th e patrol no longer operates
t he f ac l i t y i n L i nco l n , f or i n st anc e , so n o w a l l o f t h at
overhead is really reflected in Grand Island.

SENATOR. F'LOOD: A n d the patrol's facility so was tha t a
Genera l F u n d o b l i ga t i on ?

MICHAEL OVERTON: I 'm not sure but I believe it was.

~ENATOR F LOOD : So this e ssentially represents a General
Fund obligation that's now comi.ng under on e roof , St ate
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Patrol, and local law enforcement together.

MI HAEL QVERTON: Correct.

SENATOR FLOOD: Thank you very much, appreciate it.

MICHAEL OVERTON: You bet.

SENA OP. Dw . PE DERSEN: Any more questions from the
committee? Senator Chambers.

SENATOR CHAMBERS: Mr. Overton, how did this sunset get into
p lace , i f you kn o w ?

MICHAEL OVERTON: My understanding was it was passed as part
o f t h e l eg s l at i o n i n 197 1 b u t I h av en ' t seen t he or i gi n al
l eg i s l at i o n .

SENATOR CHAMBERS: Would yo u be surprised if somebody on
this committee may have had something to do with that?

CHAEL OVERTON: N o , I wouldn' t.

SENATOR CHAMBERS: And you said it was put in place in what
year?

MICHAEL OVERTON: My u nderstanding is 1971. That was when
the original LEIF fund was passed...

SENATOR CHAMBERS: The s un s et . . .

MICHAEL QVERTON: . ..I don't know about the sunset.

SENATOR CHAMBERS: Oh, okay. Check on the sunset.

M ICHAEL QVERTQN: O ka y .

SENATOR CHAMBERS: But here's the question. If t he sun set
were put in place s everal years ago, could not something
h ave been d o n e . n contempl a t i o n o f t ha t i mp e n d i n g s u n se t t o
accommodate it or was the on ly thing considered was the
possi b i l t y o f ge t t i ng t he L eg i s l a t u r e t o d o a w a y wi t h i t ?

MICHAEL OVERTON: I'm not sure. I wasn't p art of those
discussions. I would hope that there was some discussion of
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opt o n s . I t h i nk pa r t o f t h e who l e d i scu ss i o n o f t he
tu tion-based academy had a hope of a generation of income
and a aeneration of expenditures. And I guess actually the
sunset, : believe, was set relative to that now so...

SENATOR CHA MBERS: Have yo u app ear e d be f or e t he
Appropriations Committee on any proposals that would provide
funding for the Law Enforcement Training Center?

MICHAEL OVERTON: I haven't personally other than this bill.
W e appeared last week. If you talk about over th e last
several years, I'm not sure if the Crime Commission has or
not .

SENATOR CHAMBERS: Has som ebody appeared bef ore the
Appropriat ons Committee? Yo u' re saying they have or they
h aven ' t ?

MICHAEL OVERTON: I appeared a week ago relative to LB 429,
r i g h t .

SENATOR CHAMBERS: Oh, at the Appropriations Committee.

MICHAEL OVERTON: Correct, yes.

SENATOR CHAMBERS: So if this bill croaks then you' re in a
pos tion to go back to t h e Ap propriations Committee and
point out that now it's up to them.

MICHAEL OVERTON: We pointed that out at the time.

SENATOR CHAMBERS: Th at i f a b i l l . . .

MICHAEL OVERTON: We poin ted out there were three basic
o pt i on s i f t he b i l l s d i dn ' t p a ss . On e was a n eed f o r
General Funds; one was a need to significantly raise tuition
which is a lso largely seen as really being prohibitive for
local agencies. It could have a significant impact both on
individuals as well as cities and counties that need to fund
sending officers to the training center. And then the third
option would be a decrease in the services provided by the
: r a i n i n g c e n te r .

SENATOR CHAMBERS: And why would it be prohibitive on local
law enforcement agencies to raise the tuition?
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MICHAEL OVERTON: In some cases it would be prohibitive and
some cases it would be very burdensome. Maybe I should have
phrased it that way.

SENATOR CHAMBERS: Could the people who go to school do a
little work like they do students? They have a work program
at t he un i v e r s i t y . You wo r k and h a v e s o me o f y o u r t u i t i o n
costs remitted for that? Could they do a little work around
t he g r o u nds?

MICHAEL OVERTON: I'm not sure we have internships out there
at the moment, if that's what you mean. But...

SENATOR CHAMBERS: Tha t's all that I would have, t hough.
T hank you .

MICHAEL OVERTON: Okay.

SENATOR Dw. PEDERSEN: Senator C hambers. Any further
q uest i on s f r om t he co m m i tt e e ? I ' d ha ve a co up l e ,
Mr. Overton, beings you' re with the Crime Commission. Has
there been any more talk or any ambition put towards the
part of h aving some of these people, and I'm talking about
the law enforcement academy, transferring some o f th em
courses out to the community colleges?

MICHAEL OVERTON: Righ t. And th at's really part of the
whole transition to t his community college-based shared
tuition-based and tuition-based system that they' re really
supposed to kick more in 2007. The tra ining center i s
currently working with the community colleges. They have an
agreement with the co mmunity college system t o tr y to
recruit studen s, to let them be aware of that. And we have
started to have some students show up that have taken some
of the co ursework at the community college level and then
pay t h e i r ourn t u i t i on by t h e t r a i n i ng ce nt e r t o go i n . So
they don't necessarily have to be sponsored by a local law
e nforcement a g ency .

SENATOR Dw. PEDERSEN: Are we charging those people who come
i n and p a y i n g t h e i r own t u i t i o n , eno u g h t u i t i on t o cov er al l
t hei r ex p e n s e s ?

MICHAEL OVERTON: M y u nd e r s t a n d i n g i s , I be l i eve so , y eah , I
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be' e re s o .

SENATOR Dw . PEDERSEN: For the life of me , I can ' t
understand why in law enforcement and I'm a supporter of law
enforcement, why we have to pay for their education. I
mean, we do n't do it in any other occupation. We don't do

n h e l e g a l f i el d . We d on ' t do i t i n t he c oun sel o r
field. We don' t...and I can understand having a testing set
up and c ertification process set u p . They have to do
c ert . i f i cat i o n . Bu t wh y w e h a v e t o p ay f or t he t r a i ni ng i s
beyond me an d I think t hat's one of our reasons that we
don't nave enough certified officers because we don't have
enough people getting the training. And that doesn't mean
w e can't set up a process to say that they have to pass a
test and get t hrough it. But t his training academy by
itself has been kind of a thorn, as you know, in my side all
along and we' re paying for that education anyway.

MICHAEL OVERTON: I think that's part of the hope of the new
system is (inaudible). The intent is to really build up a
professional base o f people who independently can decide
they want to go and get a degree or an as sociate degree,
whatever it might happen to be at a community college level
and then complete that c ertification training a t the
training cen ter of their ow n vo lition and have th at
certification allowing them to be hired by whatever agency.
Currently, it really is driven by an agency needing to send
somebody for cert' fication and I think that's really part of
the hope is to really build up a group and a hiring group, a
hir ng pool of people who want to be professionals, who are

ng to contribute both the time and the money to them.

SENATOR Dw. PEDERSEN: Thank you. Any other questions from
he comm ttee? Seeing none, thank you, Mr. Overton. Will

the next testifier please come forward in support?

FRANK GOODROE: Good afternoon. My name is Frank Goodroe
and the last name is spelled G-o-o-d-r-o-e and I serve as
the state court administrator. I' ll keep my comments very
b r i e f . We ar e sup p o r t i v e of t he l e gi s l at i on wh i ch wo ul d
result in raising the court automation fee from $6 to $6.50.
This would generate approximately $229,000 assuming a high
collection rate. Rea' ity may be a little b it less th a n
tnat. I spent a little b it of time going through the
history of the fund and it started out in 1993 at $3. And
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then it was established at $6 in 2002. And that automation
fund generates about S2.7 million, something like that. And
that i.s how w e fu nd o u r whole justice system, our whole
technology package. The computers and t erminals and
printers that are lo cated in the county and district and
j uven i l e cour t s , t he wh o l e p r og r a m i t sel f , ou r c ommuni c a ti on
c ost be it in Arthur County or Douglas County, we rent t he
terminals and e quipment through IMS a n d the fund is,
frankly, somewhat in trouble as far as sufficiency. So, I
was very pleased that the g overnor and the Speaker were
wil l i ng t o b r i ng t h i s p i ece o f l eg i s l at i o n f o r war d . The
only other comment I would make is the court does handle the
collection of the Law Enforcement Improvement Fund. In my
information here indicates that that was started in 1972 as
Senator Chambers was mentioning at a dollar. But it applies
only to c riminal proceedings, traffic infractions, and
misdemeanors, not the other case types. Thank you.

SENATOR Dw. PEDERSEN: Thank you, Mr. Goodroe. Questions
f rom th e c o mmi t t e e ? Sena t o r Fl oo d .

SENATOR FLOOD: Thank you, Senator Pedersen. Mr. Goodroe, I
want to compliment the court. Maybe you could tell me more
about this. On the state web site the other day I not iced
that you can access information about court cases statewide
by county, attorney name, by party name. I didn't know that
ex sted. And I think that's beneficial to in clude the
pub'ic n the bra nch o f government that's often the most
absen i n a pu bl i c f o r u m . Wi l l t h i s mo ney h e lp make t hose
court records more accessible with going to the personal
computer type software?

FRANiC GCODROE: Rig ht . It h as been...it's actually been
ava lable for a bout 14 months. Literally, the day that I
arr.ved and I had no responsibility for accomplishing that.
Bu there is a combination of ways. Those that have access
to NCJus iphonetic), the criminal justice system are able to
access all cases within our justice system. A lso, th r ough
Nebraska on-line, you as a citizen lawyer would be able to

you can pay a flat fee on a monthly basis. The unique :hing
is that you can search the records anywhere in the sta te.
And tha" i s actually one of the...we' re one of very few
places that have that in the country.

access it but there is 35 cents a case or 50 cents a case or
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S ENATOR FLOOD: Do you ever foresee...say I want to find a
divcrce petition in Scotts Bluff County. Will we ever have
t hose available on PDFs so that those r ecords that are
pub' ic records are accessible? I know right now you
probably get information about who the attorney is, what the
c ase s , whe r e i t ' s a t .

FRANK GOQDROE: Right. You get the skeletal background, you
g et t h e doc k e t . . .

SENATOR FLOOD: Yea h .

FRANK GOODROE: ...all of the docket entries. As far as the
actual looking at the documents, that really i s document
imaging where we scan the documents into the system. And
such a feature is available right now in Lancaster County on
a p i l o t bas i s . And w e' r e t a l ki ng r i g ht no w , i n f a ct t od ay ,
with the county court in Lancaster on probate matters. And
we also have a...this is in place as far as document imaging
in Douglas County District Court but t hey' re not i n the
;ustice system. But it's certainly feasible, it obviously
requires scanning of all of the documents into a system and
that is costly and time consuming and requires a great, deal

storage capacity on your computer system.

SENATOR FLOOD: And one last question. Do you ever see us
going to an electronic filing system similar to the system
the ~J.S. Bankruptcy Court has or the federal court has so

a l ' t hat i n f or m a t i o n w o u l d b e ava i l ab l e a nd ac c e s s i b l e
on- ne, making the court more accessible to people?

FPM.'K GCODROE: Well, it's kind of interesting that i n my
h s ory in t h e past, I spent 1 2 years i n th e federal
2nd ciary and was actually pretty active in, particularly in
he bankruptcy court because I was an executive officer in
' os Angeles, and we played a role in the development of that
app"ica ion as far as getting...you can pay a small fee and
access e' ery bit of bankruptcy case information anywhere in
tne country. Prior to tha t time, you couldn't find out
anyth ng from another district. You could only access the
one district as opposed to all 93 of the federal districts.
And so certainly we have a lot of interest in do cument
imag ng and doing...the name escapes me right now but where
you a c t u a l l y f i l e o n - l i ne , t h at p r oce ss .
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SENATOR FLOOD: Thank you very much.

SENA.OR BO'JRNE: Further questions? Seeing none, thank you.

FRAVY, G ODROE: Okay. T hank you.

SENA OR BO'JRNE: Next testifier in support?

JIM PESCHONG: Mr. Ch airman, members of th e Judiciary
Committee, my name is Jim Peschong, P-e-s-c-h-o-n-g. I am
here on be half o f the Police O fficers Association of
Nei raska and we are encouraging your s upport for L B 429.
The passage of LB 429 will ensure that the current funding
for basic law enforcement training will not go away and be
l ef t f o r l o cal gov e r n ments t o f i n d t hi s f u ndi n g f r om w i t h i n
their already strapp d budgets. Current state law requires
basic law e nforcement certification for law enforcement
off'cers and we wholeheartedly support this. Trai ning i s
very important for the law enforcement profession.
Currently, it costs in the neighborhood of about $5,000 per
student or officer candidate to rec eive b asic l aw
enforcement certification. If the LEIF funds are le ft to
e xpi re , l o ca l gov er n men t ent i t i e s wi l l hav e t o f i nd t he
fundino for new law enforcement officers some other p lace.
Presently, the f unding comes f rom a $2 surcharge on the
ci.tati. on as part of the court cost. This, in essence, is a
user's fee. If local governments become forced to fund this
added cost it will m ore than likely have to be generated
from propertv tax a s sessment. We beli eve the cu rrent
revenue source for t raining law e nforcement officers is
appropriate and needs to be retained. POAN su pports the
concept of p artnering with colleges and universities in
order to p rovide the a cademic portion of bas i c law
enforcement t r ai n i ng wh i l e hav i ng t he sk i l l ed po r t i on
pro rided by the Nebraska Law Enforcement Training Center.
This concept allows for t h e ability to deal with growth
demand as well as encouraging cost sharing. Ho wever, this
i s a l ar ge und e r t ak i n g a n d s t i l l nee d s m or e t i m e t o evo l ve
before the concept is v iable. We need your c ontinued
support in order to ensure that a dequate funding is
avai l a b l e f o r we l l - t r a i ne d men an d wom e n t o p r ov i de
profess onal law enforcement services to the citizens of the
state of Ne braska. Pas sage of LB 429 will ensure that we
w ill continue to move fo rward i n order to enh ance t h e
p ro f e s s i o n wi t h q ua l i t y men a nd wom en . I ' l l an sw e r any
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auestions if you have any.

SENATOR BOURNE:
Pedersen .

SENATOR Dw . P E DERSEN: Thank y ou , Sena t or Bour ne .
Mr. Peschong, you' re with the Lincoln Police Department, are
y ou no t ?

J IM PESCHONG: Y e s .

SENATOR Dw. PEDERSEN: You train your own people, don't you?

JIM PESCHONG: Yes, we do.

SENATOR Dw. PEDERSEN: You don 't use the Law Enforcement
Academy.

J IM PESCHONG: On l y f o r sp ec i al i zed t r a i n i ng t ha t may be
offered out there and we send some people.

SENATOR Dw. PEDERSEN: If I were a police officer and I
can't remember wh ich states t hey we re but they were
some...let's say Colorado and I came to you in Nebraska to
b e a p o l i ce o f f i ce r he r e a nd I ' v e h ad a l l t he t r a i n i ng .
Whatever it may b e. If i t's homicide, forensics, how to
subdue somebody, how to shoot, whatever it is, and they had
all that t raining and had a good background. What would I
have to go through to become a police officer here?

JIM PESCHONG: I m ay be in error on this, ok ay, but my
understanding is that yo u still must be certified by the
state of Nebraska. Actually, we have an officer that c ame
to us f rom Colorado currently in our...just graduated from
our academy. Officers that are certified or have r eceived
certifications from someplace else, what we will do is we
w ill allow them to test such as search and seizure o r
whatever. If they feel that they have the skillset we' ll
give them the same test that we would give the class a fter
the instruction. If they can test out of it and prove their
p o f i c i en c y t hen we wi l l t .he n m ov e t h e m on . Any o n e t ha t
we' ve ever h red along that line, they' ve chosen to s i" in
the class and take the class right along with the rest of
t he s t u d e n t s .

Questions for M r . Peschong? Senator
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SENATOR Dw. PEDERSEN: Wou ldn't you think that we cou ld
sometime get s ome of these courses that are taught in the
colleges and paid for by the students and h ave al l t hat
training and c ome to us? That all we'd have to do is test
them and check their backgrounds and make sure they' re good
people?

JIM PESCHONG: Yes, and that is the goal, Senator. Maybe I
could move this on to Sheriff Terry Wagner who's probably
much more attuned in regards to all of this process but this
has been going on. The training center has been working on
this for several years. It's just that they haven't been
able to get everything finalized and in place but dialogue
wrth j u n i o r co l l eg e s a n d t h e un i v e r si t i es h as b e e n g o i n g on
regarding this to try to get the academic side done within
the colleges and the skillsets would be done at the training
center s u c h a s se l f d e f e n s e , sh o o t i n g s k i l l s , and t h i n gs o f
that nature would be done out there.

SENATOR Dw. PEDERSEN: And the academics I'm a ware of
because I'm the one who carried that bill at that time. But
don't you think them other things, skills could be al so
t aught ?

JIM PESCHONG: If the interest is there in the colleges and
universities to do that. It 's my understanding that t hat
necessarily isn't there bu t I really can't speak to that
very w e l l .

SENATOR Dw. PEDERSEN: And we' ve got hundreds of people who
w ant t o be po l i ce o f f i ce r s a n d I ' m n o t say i n g t h e y s h o u l d
all be police officers but if they had the training and paid
for it a'1 themselves we could save ourselves some money.
. hank y o u .

IM PESCHONG: Y es, Senator.

SENATOR BOURNE: Further questions? Mr . Peschong, maybe
th's was covered. I had to step out for a minute b ut why
was ther e a su n se t pr ov i s i o n x n t he o r i g i n a l b i l l i f y ou c an
r eca l l ?

J IM P E SCHONG: I c an ' t r ec al l . I do n ' t r ea l l y kn ow a n y
history on that. Senator Chambers maybe kind of alluded to
somethin g on t ha t , ( l aug h t e r ) o n a pr i o r t es t i m o ny . Bu t I
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d on' t r ea l l y know .

SENATOR BOURNE: I d i d . I ' l l d i s cus s i t wi t h h i m.

JIM PESCWONG: Okay.

SENATOR BOURNE: Further questions? Seeing none, thank you.

JIM PESCHONG: Thank you.

SENATOR BOURNE: Next. testifier in support?

TERRY WAGNER: Good afternoon, Senator, me mbers of the
committee. My name is Terry Wagner, W-a-g-n-e-r. I'm the
sheriff of L ancaster County and I appear before you today
representing the Nebraska Sheriffs Association. The
Nebraska Sheriffs Association urges the support of LB 429
speci f i cal l y pe r t a i n i n g t o t he LEI F f u nds f o r t he Law
Enforcement Training Center. In answer partially to your
question, Senator Pedersen, I am on t he Police S tandards
Advisory Council. We have worked, I know for the ten years
that I' ve been on the council, moving toward a tuition-based
academy and I can address that f urther on specific
questions. But that process has just not moved on and has
not moved along as quickly as had been hoped. The othe r
issue is, e specially in the last three or four years with
the number o f app l i ca nt s d i mi n i sh i ng , som e a g e n c i e s f e l t t he
need o r f e l t t ha t t he r e w o u l d b e a ne e d t o us e t he t u i t i on
as a recruiting and marketing tool to employ or to recruit
new officers. So those two things combined have ge nerated
less tuition-based students than had hoped and I honestly do
not know w hen th e tuition-based program will be sel f
supporting but the LEIF funds are necessary to maintain the
traini.ng center and the basic student academy. I'd be glad
to answer any questions the committee might have.

SENATOR BOURNE: Questions for Sheriff Wagner? Seeing none,
t hank y o u .

TERRY WAGNER: T han k y o u .

SENATOR BOURNE: N ext testifier in support? Is this the
last testifier in support? If the other opponents, if there
are opponents, would they m ake their way forward to the
on-deck a r e a ? We l c o me .
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MARY SOMMERMEYER: Senator Bo urne an d members of the
committee, I 'm Mary Somm ermeyer. That ' s M- a- r - y
S-o-m-m-e-r-m-e-y-e-r. I'm here on behalf of the League of
Nebraska Municipalities and we don't have a pos ition on
Section I of this bi ll. We ' re only here on 2 and 3, the
LEIF fund. A nd we just wanted to lend ou r s upport to
additional, co ntinued funding for the La w En forcement
Trai n i n g C e n t e r .

SENATOR BOURNE: Thank you. Questions for Ms. Sommermeyer?
S eeing none , t ha n k y o u .

MARY SOMMERMEYER: T hank you.

SENATOR BOURNE: Last call f or te stifiers in support?
Testifiers in opposition? Testifiers neutral? Closing is
waived. That will conclude the hearing on LB 429. Senator
P edersen t o o p e n o n L B 50 7 .

L B 507

SENATOR Dw. PEDERSEN: Than k y ou , Sena t or Bou r ne and
colleagues on the Judiciary Committee. For the record, my
name is Dw ite P edersen. I 'm representing the 39th
Legislative District and I'm here today to introduce to you
LB 507. LB 507 amends existing law to provide that criminal
d efendants would have the right to review the co ntent o f
their presentence investigation reports prior to sentencing.
Current law provides that the court may...underl' ne may,
permit inspection of the presentence investigation report or
p arts thereof by the offender or his or her attorney. Thi s
bill provides that the court shall permit inspection by the
defendant or his or her attorney. T h e bill also provides
that the court may permit inspection of the report or parts
o f rt by others having a pr oper interest. Under th e
provisions of this bill the defendants would also have the
right to provide supplemental information to the sentencing
court for th eir in formation. At the present time, if a
person is in the custody of th e sta te De partment of
Correctional Serv ices a copy of the presentence
investigation called a PSI is given to the department. Upon
request, it can also be provided to the Board of Parole and
the parole a dministration. LB 507 ad ds the ombudsman's
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office to the list of those who shall get the presentence
invest.igation report upon request. Over the years, I have
found out how important the presentence investigation report
is. I have also been made aware many times that what is in
t he presentence inv estigation rep ort is subject t o
disagreement as to the factual basis. The importance of
this report cannot be underestimated as it follows an
offender throughout the cour t appe a ra n c es , h i s
incarceration, and their release into the community. If
there is information contained within that report that m ay
be subject to a different interpretation it is not usually
available to the offender. Some attorneys are better than
others at requesting this information and going over it with
their client. Others are simply at the mercy of what is
written there. The bill simply allows for the information
to be inspected by the defendant or his or her attorney and
to provide supplemental information to the court if he or
she wants to do so . It also allows for the state' s
ombudsman's office to review the presentence investigation
report as part of the ir investigations into complaints
regarding correctional issues and parole. I believe that
this is only fair. When so much depends on what is written
i n a r e p o r t , i t i s on l y r i gh t , i n my op i ni o n , t ha t t he
person whose life and freedom depend on it have the right to
inspect the contents and to have the opportunity to provide
explanation or dissent to the statements contained within.
I urge you to give every consideration to his legislation.
Thank you for your time and if you have any q uestions I'd
try and answer them for you.

SENATOR BOURNE: Thank you. Are there questions for Senator
Pedersen? Seeing none, thank you. Could I have a show of
hands of those here to testify in support on this measure?
I see o ne. Those in opp osition? I s ee none. Those
neutral? I see none. First testifier in support.

MARSHALL LUX: Good afternoon, Senators. My name is
Marshall Lux, L -u-x. I'm the ombudsman for the state of
Nebraska and I'm here to testify in support of LB 507. As
the members of the committee may be aware, the ombudsman's
office receives a significant number of c omplaints from
inmates in t h e Ne braska correctional system. And in our
experience, many of those complaints relate to wha t ar e
classification issues. Classification is t h e pr ocess
whereby the correctional staff look at an inmate's history
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to decide how the i nmate is going to be situated in the
security system, whether medium custody, minimum custody,
and to determine the content of the i nmate's personalized
p lan wh i ch w i l l i n cl ud e w h e t he r t he i nm at e w i l l be r e qu i r ed
to take treatment for substance abuse and so forth. This
classzfz.cation process can have a tre mendous impact on
issues like the inmate's parole prospects and it is of ten
determined, based upon information contained in the inmate's
presentence investigation report, particularly information
on the i nmate's criminal history and th e history of
involvement with substance abuse. Over the years in looking
at inmate complaints about classification, our office has
f ound that. inmates have often been c lassified by th e
Department of Corr ections based upon an err oneous
interpretation of info rmation in the presentence
investigation report. In other words, the department looked
at the p resentence investigation report but read it wrong.
And it's our job then to point that out to the department.
Obvious l y , i f we ' r e g o i n g t o w o r k o n t h i s k i n d o f c ase t he n
we need to have access to th e presentence investigation
report that the de partment is relying upon to make its
classification in a particular case. For many y ears, we
have had access to those documents without any trouble from
the department but in 2004 the department decided that i t
could no longer share the presentence investigation reports
with our office, citing Section 29-2261, the statute which
would be a mended by this bill. Th e department took this
posr t i o n i n sp i t e o f t he f act t h at ou r own s ta t u t e ,
Section 81-8,245 states t hat we are to have acc ess to
documents in the department's control, "not withstanding any
other p rovisron of law." F ra nkly, this d ecision by the
Department of Co rrections was part of a disturbing pattern
of efforts by t.he agency to raise these kinds of barriers to
our ab i l i t y t o i nve st i g a t e c o mp l a i n t s . And we ' r e hop i ng
that the committee and the L egislature generally will
support our efforts to carry out our statutory duties i n
address'ng these kinds of complaints and we'd encourage the
corn..ittee to advance this bill as a step in that direction.

be happy t o ans w er a n y q u e s t i on s .

SEMATOR BOURYE: Th a n k y ou . Questions for Mr. Lux? Senator
..ambe » s .

SEMATOR CHAMBERS: Mr . Lux, where in the bill does zt
author ze the ombudsman's office to have ac cess t o the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 507Comm'ttee o n Ju d i c i a r y
March 9 , 2 005
Page 61

r epor t ?

MARSHALL LUX: I t i s i n o ne of t he l et t er s ( i naud i b l e )

SFNATOR CHAMBERS: Oh , I see it . It was called to my
attention by our counsel. Thank you.

MARSHALL LUX: Ye s . Okay .

SENATOR CHAMBERS: Th a n k you .

SENATOR BOURNE: Further questions? Mr. Lux, what year did
you say the department stopped giving you the report?

MARSHALL LUX: La s t y ear , Se na t o r .

SENATOR BOURNE: La s t ye a r , okay .

M ARSHALL LUX : Um- h u m .

SENATOR BOURNE: Further questions? Seeing none, thank you.

MARSHALL LUX: Th a n k you .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Testifiers neutral? Senator Pedersen to close.

SENATOR Dw. PEDERSEN: I wouldn't usually close but I just
want to add a short bit to this. The ombudsman's office did
not c ome t o m e a n d a s k m e t o ca r r y t h i s b i l l . Tha t was
somethin g t h at we dec i ded i n m y o f f i ce t o pu t i n t h e b i l l
because the ombudsman by the Department of Corrections was
told that they couldn't have this impression any more. I
want yo u t o kn o w t h e m a i n r ea s o n I br o u g h t t h i s b i l l i s a
former colleague of ours had a son in court in Sarpy County
last year and the son got pretty well nailed by t he court
system and the defense attorney was not allowed to see the
p resentence investigation prior to that hearing. And I did
not know a t that time until it was brought to my attention
that it does not say in the law that they have to share the
presentence investigation. I think it's only fair that a
defense attorney has the availability of seeing that. And
that's where it virtually came from but to add the ombudsman
there so we can take care of some more legal problems in the
Department of Corrections is the only reason that's in there
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too. An? questions, I 'd be glad to answer them.

SENATOR BOURNE: T ha n k y ou . Questions for Senator Pedersen?
Seeing "..one, thank you. That will conclude the hearing on
LB 507. The committee will stand at ease for ten minutes.

RECESS

SENATOR BOURNE: Again, reconvene. Could I have a s how of
hands of those here to testify in support of LB 713? Hold
your hands up, please. One, two, three, four. Thos e in
o pposi t i on ? N o o p p onent s . Are t h er e a ny ne ut r a l
testifiers? I see none. It's your day. Senator Thompson
t o open o n L B 713 .

LB 7 13

SENATOR THOMPSON: (Exhibits 4, 5) And I have a handout for
the committee and also a letter from a person who wasn' t
abie to b e here that I ' ll just leave for the committee.
LB 713 is the work of a task force that was put together by
the Attorney General, a group of people working to improve
our sexual assault statutes and a number of suggestions were
made and they are part of this bill. What I'm handing o ut
to you i s an o ut l i ne o f t he or i g i n al b i l l w i t h an am endment .
Some parts of the bill have generated some interest from a
number of people who have been contacting me. And so what I
wrote was an amendment with the things that seem to have the
most support and then a few that are below the line, one of
which a nu mber of people have an interest in and I'm
certainly supportive of keeping that in the bill. But at
this point, it's not in the amendment but there are people
w ho are going to testify to that e ffect. One in eigh t
people o r 84 , 000 women i n N e b r a ska h av e b een o r wi l l be a
v ctim of sexual assault. And what these recommendations do
is improve that system by the fol lowing. First is to
utilize a st andard sexual assault evidence collection kit
for victims statewide. And the bill provides t hat the
Attorney General's Office would work with that particular
def n i t i o n . Se con d i s t o pr ov i d e fo r t he co l l e ct i o n of
forensic evidence by medical professionals with the consent
of the victim without se parate authorization by a law
enforcement agency. And thi s piece was brought by the
med tal professionals who felt that they could go ahead and
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do t h i s wi t hou t ha v i ng t o e i t he r de l ay t he p r oce s s o r by
hav ng to get that sep arate authorization from l aw
enforcement and t hat w ould i mprove and st reamline the
process. The fourth bullet refers to the federal evidence
rules and this would bring Nebraska law in conformance with
the federal evidence rules 413 and 414 permitting evidence
of a defendant's commission of ot her offenses o f se xual
assault in a criminal case. And Don Kleine is here from the
Attorney General's Office and will be able to discuss that
with y o u f ur t h e r . An d l ast yea r we l i f t ed t he s t at u t e of
limitations on s exual assaults against children and this
amendment would lift the statute of limitation for s exual
assaults against adults. In the original bill, there was a
process by which the DNA would be kept on file f or t hree
years but would provide that prosecutors could file charges
within one y ear from th e date of the perpetrator's
DNA pro f i l e hav i ng b een p os i t i v el y ma t ch ed t o t he
n dividual. And it also provided a method by which t h e

hospitals would collect that information or collect the DNA
and law enforcement agencies would keep it on file. It
seemed that t his got into a number of issues with who was
collecting, how was it numbered, all those kinds of th ings
and so i t would be my view to just lift the limitations so
ha DNA evidence could be used at any point in time. And

K'cine will also be able to talk to you about that and
. .:hould say statute of limitations, I think here on this

And, however, you know, I'm certainly willing to go
t o =he o r i g i n al l ang u ag e i f t ha t wou l d be wh at t he

cc.­ ­. i t t e e ' s de s i r e wo u l d be b ut w i. t h D N A t es t i ng hap p e n i n g ,
ab'e to identify people at much later dates on who may

" he perpetrator of the serial crimes that have ha ppened
hat actually has happened and we need...it seems to me

..«yb ch s lickest way to do that w ould b e to lift the
s-a ute o f l i mi t.a t i o n s j u st a s we d i d f or ch i l dr e n . The

area that was p o inted out by the ta s k fo rce is
s-­ .'thing that's important. We ' re not exactly sure how to

th s but it is the anonymous reporting and the
.,andatory...no, excuse me, it's the second bullet there, to
change he mandatory reporting law for healthcare providers
so they are n ot re quired to immediately report a sexual
assaui to law enforcement officials without th e victim' s
onsent if th e vi ctim is 18 years old or older. W e di d

eive a concern from a hospital that does a l ot of this
work ;., the metropolitan Omaha area. They wanted more time

his but there are people here to testify today. It' s
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very rmportant that we do lift this. I don't know if this
is the year and this is the bill when we can get it done.
But if...I'd be happy to work w ith the co mmittee on this
issue, it's very important. And so the red light is on so I
wil l qu i t t al k i ng .

SENATOR BOURNE: Tha n k yo u . Questions for Senator Thompson?
Senator Thompson, what is the current statute of limitations
l n ?

SENATOR THOMPSON: Th ree years.

SENATOR BOURNE: Three years. Oh, okay. Have other states
extended that or eliminated that for this particular crime?

SENATOR THOMPSON: I believe so. I will double-check that.
I read the t ask force report a few mo nths ago, and I
remember that coming up at the beginning of this discussion
and I wi l l f i nd t ha t ou t f o r yo u . I t h i n k t h at ' s a t r end i n
the child side that we' ve been seeing on sexual assault
because people who are perpetrators of these kind of crimes
t end t o do t h i s f or ove r a l i f e t i me .

SENATOR BOURNE: Do you remember the policy reasons behind
extending t.hat for the child?

SENATOR THOMPSON: Well , t he child, one, w a s...because
people come to terms with these issues that happen in their
childhood, often at a later point in life or they may still
be dependent upon the perpetrator. Oftentimes it' s, you
know, m ght be a stepparent or some o ther f amily member.
And it's a little di fferent from the adults in this...an
adult sexual assault. But a lot of the things that h appen
to peop l e x n t er m s o f go i ng t h r ou g h t h e tr a um a o f i t , t r y i ng
t o f z. g ur e ou t ho w t hey c an i de nt i f y t he p er s o n i f i t ' s
someo..e that they don't know. And there have been a series
cf these rapists who have done this over a course of years
and they' re able to go back now because of the DNA evidence.
The alternative zs to issue a John Doe based on the
DNA evidence and Do n Kl eine from the Attorney General' s
Off i c e w a l l be ab l e t o t al k abo u t t h at met h o d. He h as used
zt before when he was a county prosecutor. It would be, I
think, from a procedural and criminal justice point simpler
to just eliminate the st.atute of limitations but there are
some ways around that in current law if that pro secutor
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would be aware of that and would be willing to try to do
that kind of a deal.

SENATOR BOURNE:
n one, t h a n k y o u .

SENATOR THOMPSON: T hank you.

S ENATOR BOURNE: First testifier in support. (See als o
Exh. bi t 6)

DON KLEINE: Good afternoon. My name is Don Kleine. That' s
K-1-e-i-n-e. I'm here testifying in support of LB 713. I'm
the c h i e f o f t he cr i mi n a l d i v i s i on fo r t h e Ne b r a s k a A t t or n e y
General's Office. I wou ld echo the statements of Senator
T hompson and I' ll briefly address the two issues that I 'm
here to ad dress and th at's the ch ange in the rules of
evidence to adopt the somewhat federal rule of evidence in
admitting prior sexual assault evidence in a sexual assault
case here in Nebraska a nd changing the statu te of
limitations or eliminate the statute of lim itations on
sexual assault. First, with regard to changing the statute
of limitat'ons. We would be changing it to conform actually
to the change that's been made with children. Currently,
the statute of limitations with regard to a sexual assault
on someone under 16 that doesn't exist. There's no statute
o f l i m it at i o n s . Ne br a s k a c r i m i n a l l a w p r o vi d e s t h a t . t h e r e ' s
no statute of limitations on murder cases, sexual assaults
on children, forgery, treason, kidnapping, and we would add
sexual assault simply even with an adult to that situation,
one of the reasons beino a nd Senator Thompson mentioned
this. And it, came up when I was in Douglas County, I was
asked at one time by the Omaha police, presented a case to
me that the statute of limitations was about to run. It was
a sexual case, three years time period was almost up. But
what we h ad, we had forensic evidence that was taken from
t he victim of the sexual assault, a vaginal swab t hat ha d
DNA evidence. The m arkers from that DNA were identified.
The statistics showed, you k now, a huge statistical
el i m n a t i o n o f p eop l e , y ou kno w , i t wa s l i ke one i n sev er a l
b i l ' on h at t hi s i s o ne i nd i v i du a l , ob v i o us l y . And so ,
'ssued a warrant, for John Doe, identifying John Doe as this
p erson w th these DNA markers. And tha- was a q uestion a s
to whether that was even something that we could do at that
time but it was to prevent the statute of l imitations from

"ihank you. Fu rther questions? Seeing
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running. So we might have cases where we could identify the
perpetrator by D NA evidence at this time but we don't know
who that p erson is. By elim inating the st atute of
limitations we won't have that problem. With regard to the
change in the rules of evidence, currently, evidence of
other sexual assaults is ad missible under Rule 404 if it
g oes t o . . . i f i t ' s r el ev a n t a n d i t goe s t o a p l an , mo t i v e ,
intent, those k inds of issues. This would eliminate that
part of it and just say, it's admissible. If it's relevant
and it w ould still pass evidentiary rule 403 in Nebraska
Rules of Evidence which says even if it's relevant it's not
admiss'ble and the j udge could still say it wouldn't be
a dmissible if it's prejudicial. Probably the v alue is
outweighed by a prejudicial effect. So a judge still has
s afeguards there but, as I said, the f ederal rules of
evidence al l ow a nd s i mp l y b l ank et a st a t em en t of o t he r
sexual assault testimony is relevant and admissible in
sexual assault cases. And we would as k our rules of
evidence to conform with the federal rules in that regard.
I'd be happy to answer any questions.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Klei..e? Senator Friend.

SENATOR FP.IEND: Thank you, Senator Bourne. Mr. Kleine, i s
this a...you' ve obviously had some s ituations that. have
o ccurred that. would instigate a bill such as this, I mea n ,
some frustrations in the past. Or maybe I shouldn't say
obviously. Maybe there are some frustrations or some things
associated with the potential prosecution of cases i n the
past that have spurned this type of legislation. I mean,
and or a r e th ere o ther s tates that ar e mo ving i n a
d i r e c t i o n . . .n ot t h at I ' m l ook i ng f or b l u ep r i n t s o r an yt h i ng
else but this doesn't seem...is there a tr end here? Is
there a mo vement and i s that why we' re here dealing with
th s novi, gust curious?

DON KLEINE: On either issue or both issues?

SENA.OR FRIEND: Well, I guess both or however you'd like to
o bserv e i t .

DON KLEINE: The federal Rules of Evidence, as I state that
this otner evidence is ad missible in a ny ca se if it' s
relevant. W i th ...
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SENATOR FRIEND: So you' re looking for some continuity.

DON KLEINE: R ight.

SENATOR FRIEND: ...more or less.

ON KL EI NE : And w i t h r eg a r d t o t he s t at u t e o f l i mi t at i o n s ,
thank, yes, things are moving in that direction. There

are other st ates t hat allow say, John Doe warrants, those
k inds o f t .h i n g s , t o e l i mi na t e a p r ob l e m w i t h t he s t a t u t e o f
limitations so if there's something on file so the statute
won't run but it seems one way or the other that if you can
identify the perpetrator by genetic markers that we...and
just let t.he statute of limitations be allowed to r un so
that we can prosecute this person once we can identify who
those genetic markers match up with.

SENATOR FRIEND: O kay, thanks.

SENATOR BOURNE: Further questions? Mr . Kleine, I haven' t
really thought about the statute of limitations so I'm not
necessary.ly opposed. I'm just kind of exploring this. When
a person is convicted now for sexual assault does or do
their DNA go into some sort of a database? I mean, I don' t
know how this works. How would you run the database from a
sexual assault victim against a potential suspect? Or is it
on a case by case or do you run this in a computer...?

DON KLEINE: Coul d be on a case by case basis. Say you
might have forensic evidence that comes from another case. . .

SENATOR BOURNE: That has similar..

DON KLEINE: ...and all of a sudden you say, well, we kn ow
zt's the same person because the forensic evidence we got
from this victim matches the forensic evidence in th is
victim so w e know we have maybe a serial rapist out there.
And then whatever evidence you might develop, maybe somebody
saw someone in that particular case and can identify them or
there might be some other evidence. Th e n y ou can relate
that to the other, you know, you find out who that person is
but x t mat ch es up wi t h t he o r i g i na l sex u a l a ssa u l t . The
first part of your question, though, was there is a law in
Nebraska regarding this n ational database that's called
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CODIS, I think Crimi.nal Offender DNA Database. Ther e are
certain crimes that if you' re convicted of, there's a sample
of your DNA take and it's put into this national database.
And cer t a i n l y , i f you ha v e f or e n s i c ev i d e n ce , a DNA s et o f
markers, genetic markers you have f rom a ca s e th at' s
unsolved, you submit that to the national database and y ou
may get a hit. And that's happened in certain cases and you
f ind ou t w h o t h a t i nd i v i d u a l i s f r om t h e g e n e t i c m a r k e r s a n d
t hat DNA d a t a b a s e .

SENATOR BOU RNE:
Chambers.

SENATOR CHAMBERS: Mr. Kleine, does this language that talks
about the admissibility of e vidence relative to the
commission of ot her o ffenses, does not require that the
oerson had been convicted, does it? Of these other...

DON KLEINE: No, that's absolutely right.

SENATOR CHAMBERS: So a ccusations can be u sed in ano ther
case of accusations and there's no limit to the number that
can be used under this proposed change, is there?

DON KLEINE: Well, I think that in any case there could be a
p retri.al hearing where the judge might determine that, to
make sure t hat t h at's admissible evidence in the first
p lace . The d e f e nse mi gh t f i l e a m ot i on ( i na u d i b l e ) a n d s a y ,
we have a question about the admissibility of this evidence
and the jury shouldn't even hear this evidence. But you' re
right, it doesn't have to be a situation where the person is
convicted. It's other evidence of sexual assaults.

S ENATOR CHAMBERS: I f
committed th e cri me
a t , wh y d o w e n e e d t o
c ome i n when und e r
c annot ?

DON KLEINE: Well, that's a good question because, you know,
again the facts of the case you' re talking about should be
the things that convict the person. But in these types of
crimes and especially I think w hen w e ' re talking about
crimes that d eal with children, the fact of the matter is
that this is character evidence t o so m e extent be cause

Okay. Further questions? Senator

there's strong evidence that a person
in chief, the case that we' re looking

allow these kind o f ac cusations to
current Nebraska evidence rules it



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 713Committee on Judiciary
March 9 , 20 05
Page 69

you' re showing that t his p erson has propensity to commit
these types of crimes, say, against children, that they' re
previously sexually assaulted several children maybe even
and been convicted of that. And that's relevant and should
be a oart of what the jury can look at in th ose kinds of
cases.

SENATOR CHAMBERS: But there doesn't have to have been a
conviction. There c ould b e accusations and that ki nd
of...because of t h e nature of the crime t hat kind of
evidence is extremely inflammatory and it c ould prejudice
the jury and blind it to anything else because well, yeah,
they say he was accused of that but he wasn't convicted. He
probably did it so we' ll get him this time.

DON KLEINE: And y ou m e n t io n e d i n Ne b r a s k a t h a t wo u l d n ' t be
allowed but in certain cases, for instance, like the David
Burdette was a serial rapist that was s exually assaulting
women from Omaha magazine years ago but did time in the
peni.tentiary, got out and did some other s exual a s saults.
In a Neb raska law, that 27-404, it's admissible if it goes
to plan, intent, motive, opp ortunity, ide ntification.
There's a sp ecific portion that previous evidence of this
other crime has to go to in the current crime.

SENATOP. CHAMBERS: But not pro pensity. It 's not like
sayin g . . .

DON KLEINE: R i ght.

SENATOR C HAMBERS: ...he was accused of this before so he
probably did this one today.

DON KLEINE: Exactly. That's exactly right. And there are
other safeguards in that. The court still has to find that
this evidence of other prior conduct is relevant, number
one, to so mething with the current case and number two is,
it, still has to pass that 27-403 test that s ays th at even
though it's r e levant it's probative value isn't outweighed
by its prejudicial effect which i s wh a t you' re talking
a bout .

SENATOR CHAMBERS: And t.hat, I know, is the language but I
don't find that to be very comforting when we' re changing an
e stablished rule to do this. So let me ask you thi s .
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Without t h i s m a t e ri a l , wou l d y o u st i l l s upp o r t t he b i l l ?

DON KLEINE : Y e s .

SENATOR CHAMBERS: Okay. Now, I didn't start really looking
a t i t un t i l I go t h er e t oda y . Th i s p ar t abo u t som ebody e l se
being...oh, on page 3. Every healthcare professional as
defined in a certain statute or any person in charge of any
emergency room o r fi rst aid station, what is a first aid
s ta t i o n ?

DON KLEINE: I don't know the answer to that, S enator. I
think there are o ther people to te stify regarding that
portion. I just was here regarding the rules of ev idence
and DNA.

SENATOR CHAMBERS: Oh, oka y, then this other I' ll save.
Okay, that's all I would have.

SENATOR BOURNE: Th ank you . Further questions for
Mr. Kleine? Seeing no ne, t hank y ou. Appre ciate your
testimony. Next testifier in support.

MARLA SOHL: ( Exh i b i t 7 ) Go o d a f t er n o o n , m y n am e i s Mar i a
S ohl , M- a - r - 1 - a S- o - h - l . I ' m t he se xu a l v i o l e n c e p r o g r a m
coordinator for th e Ne braska Domestic Violence Sex ual
Assault Coalition. Our coalition represents the 19 programs
across the st ate that provide crisis intervention services
t o s e x ua l ass a u l t v i c t i ms . I am he r e i n supp o r t o f LB 713
and will be ta lking specifically about ending mandatory
reporting for medical providers. I believe that the changes
proposed b y LB 713 wi l l i nc r ea se t he numb e r o f sexual
assault victims who c ome fo rward to re ceive immediate
med.cal care, use rape cr isis center services, and
voluntarily report to police. My testimony is going around
as well as a letter of support from the Omaha YWCA. These
changes are urgently needed. Beca use o f t he cu rrent
mandatory reporting law, many victims do not seek me dical
treatment because t hey a re afraid to report the assault.
According to a national survey, approximately 70 percent of
victims worry about other people knowing that they had been
sexually assaulted and blaming them; a sma ller percent
worried about contracting a sexually transmitted infection
or HIV/AIDS. Unfortunately, the victim's fear of being
blamed for causing her own assault takes precedence over the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 713Committee o n Ju d i c i a r y
March 9 , 20 0 5
Page 71

concern for her own health. Public perception is that most
rapes occur between strangers; the reality is 84 percent of
rapes are perpetrated by an acquaintance of the victim. In
2003, Nebraska's sexual assault crisis centers served about
600 sexual assault victims. Consistent with national
statistics, the victim knew the perpetrator in 80 percent of
these cases. Seventy-two percent of these victims didn' t
r eport the crime to law enforcement and 82 percent did n ot
seek medical a tention. In Nebraska's rural communities
victims often share social circles with the perpetrator and
know that reporting a rape may throw her entire world into
chaos, jeopardizing everything she values and depends on,
from friendships to her paycheck. This is dually compounded
if the perpetrator is a well known member of the community.
For these reasons, current law does a better job of offering
a safety net for sex offenders than their victims since
perpetrators expect the victim won't seek assistance. And,
i iii fo r t u n n t e ) y , t he m any who do f i nd t he cour a g e t o r epo r t
I ind t )i a t t hey a r e no t be l i ev ed . The rev i si o n t o st at e
.tututu 28-902 that currently mandates healthcare providers
immediately report the crime to law enforcement irrespective
of the v ictim's wishes is one of the key recommendations
from A Na tional Protocol recently released fro m the
U.S. Department of Ju stice. The p rotocol states, "Where
permitted by law, patients, not healthcare providers (sic),
would make the d ecision to report a sexual assault t.o law
enforcement. Patients should be provided with information
about the possible benefits and consequences of reporting so
that they can make an informed decision." " I t i s not
recommended to require reporting as a condition for (sic)
performing or paying for the exam." Open to any questions.
T l.a..k you .

SENATOP. BOURNE: Tha nk you .
Ms. Sohl? Senator Flood.

SENA.OR FLOOD: Thank you, Chairman Bourne. Ms. Sohl, thank
fo" your testimony today and I 100 percent agree with

: hat you ' re saying . One of the questions I had of the
800 v ct ms of se xual assault that sought guidance from an
assau't cr sis center, are you...would a domestic violence
cr.sis center be considered a healthcare provider? Were you
required to report that?

Are there questions for

MARLA SOHL: No .
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SENATOR FLOOD: Okay . S o they come to you and they report
that they' ve been sexually assaulted. Does this force them
to go to the doctor and have to make up some story as to why
they want a test so metimes or to evade the real reason
they' re there so that they d on't trigger this a utomatic
reporting requirement?

MARLA SOHL: We l l , c er t a i n l y so m e v i c t i m s d o n ' t wa n t p ol i ce
c alled for one reason or another and if they are aware o f
the fact that police will be...that it will be reported to
police they may, in fact, yes.

SENATOR FLOOD: Do not.

MARLA SOHL: Um -hum.

SENATOR FLOOD: In fact, you probably have to counsel them
so that they know what to expect if they were to report it.

MARLA SOHL: Yea h, we try to give them as much information
as we can so that they have all of the pertinent information
for making that decision.

SENATOR FLOOD: What about like a mental health practitioner
or a counselor, somebody that provides counseling advice to
individuals for hire. Are the y co nsidered healthcare
p rof e s s i o n a l s ?

MARLA SOHL: I don't know that answer. Perhaps someone else
wal l . . .

SENATOR FLOOD: Somebody else might know that. Well, it
would seem to me very troublesome if they do seek some type
of professional counseling and they can't really share with
the counselor why they' re upset.

MARLA SOHL: Oh, I agree.

SENATOR FLOOD: And if they' re in th is it's even more
c ompel l i n g f or m e t o sup p o r t i t b ut I d on ' t have a ny t h i ng
e lse . I ap pr e ci a t .e y ou r b e i n g h e r e .

MARLA SOHL: T ha n k y ou .
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SENATOR BOURNE: Than k you. Fur ther questions? Senator
Chambers. (See also Exhibit 8)

SENATOR CHAMBERS: Looking at the amendment that I was just
shown because I wasn't here when the hearing opened. Have
you seen a copy of the proposed amendment?

MARLA SOHL: Yeah, right before I came up, um-hum.

SENATOR CHAMBERS: Okay . And what I'm going to talk about
is very similar to what's in the green copy. I t would be
the Section 3. Every healthcare professional as defined by
the statute or any person in charge of any emergency room or
first-aid station in this s tate. What is a firs t-aid
s ta t i on ?

MARLA SOHL : I had a f ee l i ng you w o u l d as k . I do n ' t hav e
that information but we have a doctor who's going to testify
so maybe he would have a better idea.

SENATOR CHAMBERS: I ' m beginning to feel l ike th e tr oll
under the bridge (laughter), little Billy Goat Gruff. Wait
t i l ' my b i g b r ot h e r co m es . Oka y , I ' l l wa i t .

SENATOR BOURNE: Further questions?

SENATOR CHAMBERS: But wait a minute, I 'm not ...I have
another question. After we get past that. Shall utilize a
standa dized sexual assault evidence collection kit approved
by th e A t t o r n ey Ge nera l a nd sh a l l co l l ec t f o r en si c ev i de nc e
with the c onsent o f the se xual a ssault victim without
separate authorization by a law enforcement agency. What
becomes of this evidence once it's collected?

MARLA SOHL: I believe that it is then the property of the
law enforcement agency for t h e ne xt, I thin k, they
r ecommended t h r e e y e a r s .

I don't think that's in the amendment.SENATOR C HAMBERS:
But a n y way , . . .

MARLA SOHL: Well, again, I just saw t he amendment r ight
b efor e . . .

SENATOR CHAMBERS: Okay, well, I want to get to something...
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MARLA SOHL: Ok ay .

SENATOR CHAMBERS: ...that I think you might can discuss
w ith me an d maybe n o t . I ' l l wa i t t i l l t he doc t or com e s .

MARLA SOHL: Okay (laughter).

SENATOR CHAMBERS: Tha n k y ou .

SENATOR BOURNE:
n one, t h a n k y o u .

JENNIFER SCHWEER: Hi, I'm Jen Schweer, S-c-h-w-e-e-r. I'm
a counselor and the sexual assault services coordinator with
the Rape/Spouse Abuse Crisis Center here in Lincoln. We
work with the vi ctims of sexual assault on many levels at
our agency. As they navigate the medical and legal process
and as t hey try to work thzough their assault in order to
find iong-term healing, for v ictims this can m ean m any
things. E very case is individual and each person's process
may entail a variety of choices along the way. The re ason
I'm here today is to talk about the ways LB 713 can assist
in a victim's long-term healing specifically with t he
removal of t he mandatory report. Currently, when a victim
goes to the hospital after being sexually assaulted, the
pol ce must be ca lled along with an advocate. Ho wever,
victims go to the hospital for many different reasons. They
may be seeking medical treatments for injuries sustained
during their assault, be concerned about becoming pregnant
or contracting a sexually transmitted infection. Victims of
sexual assault have just experienced a ma jor tra uma.
They' re making important decisions while still in a state of
shock. They of ten do not have much time to think through
the options they have. However, the criminal justice system
dictates that evidence must be collected within 72 hours cf
t he as s a u l t . LB 7 13 wou l d al l o w v i ct i m s t . o h av e e v i d e n c e
col'ected immediately with time to consider next steps like
reporting to law enforcement. This allows the victims to be
better able t o ma k e ch oices that are the most safe both
physically and emotionally for th em. While the re are
victims who w ant th e in volvement of law enforcement, the
mandatory report that is currently in place can also s erve
as somewhat of a deterrent in seeking medical treatment to
t hose who hav e a l r ea d y dec i d e d t h at mak i ng a n o f f i c i a l

Thank you. Fu rther questions? Seei ng
Next testifier in support. Welcome.
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report is not th e best option for them. There are many
reasons a victim may n ot want to go to law enforcement.
They may h ave been th reatened further harm by the
perpetrator if they report to the police. Th ey may feel
they will not be believed or f ear t hat i t co uld become
p ubl i c . I n t h i s day o f t e l ev i s i on , I nt e r ne t , an d i ns t ant
access to national and international events th e v ictim
blaming of w omen in high profile cases is not lost on the
v ' c t i ms in our state. While the perpetrator may or may not
be high profile, they still see the process play out, hear
the comments made by those publicly and the judgments made
by t he r f ami l y a nd f r i e nds . Af t er be i ng se xua l l y
assaulted, these comments and the blame they heard comes
rushi.ng back and will prevent many victims from seeking
m ed'cal treatment to avoid any chance that thei- case m a y
become public. Howe ver, there are also many victims who
after reaching out for support, advocacy and co unseling,

statement to the police. I have worked with m any cl ients
who after hearing their options, having time to process and
recognizing the available support, felt that reporting would
a ssist in their long-term healing and would them b egin t o
move forward. Victims can then get statements on the record
and make an of ficial report but the window to collect any
forensic evidence has long since passed. Thes e are the
reasons ou agency supports LB 713. We believe this process
can work and that victims can seek long-term healing while
also holding perpetrators accountable. Thank you for y our
t i me .

SENATOR BOURNE: Than k y ou . Questions for Ms. Schweer?
Seeing none, thank you. Appreciate your testimony. Other
testifiers in support?

BRIAN ELLIOTT: Thank you, Senator. My name is Dr. Brian
E l l i o t t . E l l i o t t , E - 1 - 1- i - o - t - t . I ' m an eme r g e n c y
physician. I was a member of the task force committee. I
was a cochairman of the medical portion of that c ommittee.
As a way of background, I was part of a group that formed
the first successful conviction of a serial rapist here in
Lincoln by a nurse...sexual assault nurse examiner providing
the testimony, the e v idence which is so crucial if we' re
go ng to get this crime prosecuted properly. By way of
addressing Senator Chambers' comments, I stand in the breech
a lot of times between the victim and legal or police. The

make t h e dec i s i o n t o come f o r wa r d and m a k e a n o f f i c i a l
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victim is hurt beyond word s emot ionally more than
physically. This is basically an emotional crime. There' s
v ery rarely any brutal injuries that I'm taking care o f.
But the e motional injuries are devastating. We deal with
them in the emergency department for years to come so w hen
they' re faced with having to report and t hen all the
ramifications, public, family they stall. When they, wisely
in my opinion, choose to go to the vic tim a ssistance
organizations, the Y, et cetera, those women g enerally
advise the women, we can find you the help that you ne ed.
We can actually find you somebody that will not report and
get you the help that you really do need to s eek . So I
would urge t his c ommittee to go forward w ith a ll the
recommendations, even those that are listed as amendments
to. I think that we ne ed to move forward on all these
issues. I have no further...or I' ll address any questions.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Dr. Elliott? Senator Chambers.

Doctor, what i s a first-aid station?SENATOR C H AMBERS:
( laught e r )

BRIAN ELLIOTT: You know, that i s a good que stion. I
sometimes think I'm r unning a fir st-aid station. It ' s
n ot,hing t h a t I wou l d u s e l ega l l y or e xp l ai n i ng t h e wo r k I
d o. I h ave no i dea .

SENATOR CHAMBERS: So that could be discarded so that it
wouldn't create the impression that somebody who might b e
dispensing band-aids or something could get involved in this
process .

BRIAN EL' IOTT: Correct.

SENATOR CHAMBERS: Oka y. Now , if the provisions that are
proposed to be amended out were left in the bill and this
ev dence could be taken anonymously, would it be turned over
to the police?

BRIAN ELLIOTT: Curre ntly, that is a pilot program that' s
going on here i n Lancaster County w here they ha ve an
anonymous reporting program. They see that a s a good
solution. I think it's proactive on the part of the police
because th ey und erstand t he victim doesn't want to have a
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police officer even a female, even a c ompassionate female
police officer interview them.

SENATOR CHAMBERS: How soon after the evidence is taken is
it turned over to the police?

BP.IAN ELLIOTT: I mm e d i a t e l y . The r e i s a ch ai n o f ev i de nce
thaf we ~n the emergency department start and it's t.aken
very seriously because we understand it can be thrown out if
it's not handled properly.

SENATOR CHAMBERS: So when you say immediately, is there a
pol ce person on t.he premises although not in the room where
the evidence zs being collected?

BRIAN E L L I OTT : How I g ene r al l y do t h i s i s I do n ' t l e t t h e
victim know that yes, I' ve called the police. But I explain
to the police officer that they' re not going to want to talk
to you. They' re not going to want to hear that they don' t
even have t o ta lk to you . They just want to get their
issues taken care of from me. They understand that we have
to take some evidence. They don't really know where this
e ridence ' s go i n g bu t i t ' s g o i n g t o t h e po l i c e of f i ce r a nd
t.he police officers generally, they realize that they' re in
a n unusual situation too. And they usually talk to their
watch commander to m ake sure that this is all appropriate
and then they do a third-party report basically from me.
They don't talk to the victim.

SENATOR CHAMBERS: And this evidence will be held up to
t .hree y e a r s .

BRIAN ELLIOTT: As I understand it.

SENATOR CHAMBERS: Ha ve you ever experienced a situation
where a false accusation was made against a man or a woman
now because sometimes they' ll charge a woman with s exual
a ssau l t ?

BRIAN E L L I O TT : We l l , i n my t hr ee c ou r t c ase s , no , I ' ve
never...I mean, the person on trial, the man on trial I 'm
sure feels that way but no I' ve never been part of that.

SENATOR CHAMBERS: Okay. But there have been cases of false
accusat.ion. T h ey' ve been established and I'm going by what



Transcrrpt Prepared by the Clerk of the Legislature
Transcriber's Office

LB 713Committee on Judiciary
March 9 , 20 05
Page 78

I' ve read in the paper and in some court cases. I wasn ' t
there so I can only go by what I' ve read. If a person can
report anonymously and this evidence is held for up to three
years and then when is action taken by the prosecutor when
the victim decides that it's okay to go ahead and move or
j ust . when?

BRIAN ELLIOTT : Th i s i s t he s t uf f o f TV , CSI . Th ey
basically get a hit on a DNA match because a lot of this can
be processed for DNA. And if the DNA bank is big enough on
people that are already convicted, already in p rison and
then they get a hat on that DNA then they know that they' ve
got a match and they can proceed with the case. They go...

SENATOR CHAMBERS: Well, that proves they' ve got a match but
it doesn't prove that the case was a rape. Su ppose it's a
srtuation where the p eople do know each other. They were
dating each other and they have a falling-out and they have
sex and the accusation is made that it was a rape. And it' s
reported anonymously. And they get back together. And then
two years down the line there's a hit...

BRIAN ELLIOTT: Good police work.

SENATOR CHAMBERS: . ..and then these people...well, I'm not
interested in what. they call good police work because I see
what happens in Om aha. So I don't have the trust in the
police tha you do and I don't have confidence in these kind
of procedures. And I don't think there's a person w ho is
more upset w hen a woman is mistreated. It doesn't have to
go to a sexual assault, than I am. But because these crimes
a e so emotion laden and they arouse such disgust and
repugnance in the public, somebody has to be concerned about
the one who's going to be accused. To me, an accusation is
not the same as a conviction. And I know there have b e en
cases of pe ople f alsely accused. And w hen we create a
system where xt's not necessary to do things o r proceed
expeditiously then a pro blem arises. Mem ories and other
questions. So I'm going to narrow the question. If the
v rc t i m kno w s t h e pe r pe t r a t or and t e l l s yo u t he na me o f t he
perpetrator then what happens?

BP.IAN E' LIOTT: It gets put in my medical r eport tha t the
v ctim knew the perpetrator.
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SENATOR CHAMBERS: But you don 't g ive the name of the
perpetrator, the alleged perpetrator?

BRIAN ELLIOTT: Th ey rarely tell me the name. They' ll say
b oyf r i e nd , t h e ne x t - d oo r n e i g h b o r .

SENATOR CHAMBERS: Do you tell that to the police? Would
you tell that to them under this bill?

BRiAN ELLIOTT: Y es , I do.

SENATOR CHAMBERS: So then we don't need the discussion
a bout the possible DNA hit. They can proceed based on th e
accusation against an identified person.

BRiAN ELLIOTT: Y es, they can.

SENATOR CHAMBERS: Okay , and then they have to make the
case. The other concerns I have are not being addressed by
t hi s b i l l a nd no t by an ybo d y I ' v e he a r d t es t i f y . And I
don't want to make it se e m that I ' m qu estioning your
integrity, your sincerity or anything else. But my view is
different and my responsibility is d ifferent. I'm not
treating people who come in alleging these terrible
experiences but I am charged with the responsibility to make
sure that laws to the extent that I can are fair an d 3ust
because there are too many innocent people being convicted
now. And that's where my concern arises, not sympathy for
somebody who, i n fact, d oes these things. But in these
cases, I thank, in most people's minds an accusation is the
same as gu ilt . So that 's the direction that I'm coming
from. No d'sparagement from you or any impugning of y o ur
c apabi l i t y as a do ct o r .

BRIAN ELLIOTT : Tha n k you .

SENATOP. BO DRNE: Further questions? Seeing none,
Dr. Ell ctt, hank you. Next testifier in support.

BRAD MEURRENS: (Exhibit 9) Good afternoon, Senator B ourne
and members of the Judiciary Committee. For the record, my
name xs Brad Meurrens, M-e-u-r-r-e-n-s, and I'm the p u blic
polzcy spec almost and registered lobbyist for Nebraska
Advocacy Serv'ces Incorporated, the Center for Di sability
Rights, Law, and Advocacy. We are the designated protection



Transcript. Prepared by the Clerk of the Legislature
Transcriber's Office

LB 713Committee on Judiciary
March 9, 2 005
Page 80

and advocacy organization for the state of Nebraska. Ne are
currently litigating a class action suit alleging systemic
sexual assault of se veral women a t one of Neb raska's
regional centers. The current suit is the secona sexual
assault class action that w e ha v e br ought against the
regional center system. LB 713 contains several positive
steps toward more effective prosecuting of sexual assaults
and as s uch w e fu lly support the enhanced reporting and
pr'vacy protections contained in LB 713. Rep orting sexual
assault occurrences is a key component to the efficacy of
prosecuting sexual assaults. LB 713 would increase sexual
assault reporting in t wo ways : f irst, through enhanced
medical professional reporting requirements and second,
through increased victim privacy. Prosecuting sexual crimes
is hampered when incidents are not r eported either by
medical professionals or vic tims. LB 713's mandatory
medical professional reporting would provide for increased
numbers of red flags to be raised throughout the system,
i ncreas in g i n ci de n t awar e n es s an d e n hanc in g t h e ab i l i t y of
prosecutors to find the locus o f cu lpability. Second,
victims are often reluctant to report or disclose a sexual
assault because the information gathered requires personal
i den t i f i ca t i o n . LB 713 wo u l d m ak e p e r s o n a l l y i de nt i f i ab l e
i n f o rmat i o n d i sc l os u r e v o l u n ta r y , w h i c h w o u l d p r o vi d e cover
for victims to re port incidents of sexual assault without
fear of retribution by their attackers. This co ver is
especially critical for vu lnerable individuals as in our
class action suits, as the sexual assaults were performed
w'th i n i nst i t u t i on s w h er e v i c t i m s we re i n con t i n ue d j e op a r d y
of co ntact with their attackers. This co ncludes my
testimony this afternoon. I would be happy to answer any
q uest i o n s y o u may h a v e .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Meurrens? Seeing none, thank you. Ne x t testifier i n
support? First test' fier in opposition. Are there any
neutral testifiers? Senator Thompson to close.

SENATOR THOMPSON: (E x h ib i t 10 ) J us t ve r y q ui c k l y , t hi s i s a
list of states that don't have a statute of limitations for
various degrees of sexual assault. There are 21 states and
the committee might want to consider limiting it , if you
want, to first degree or aggravated or however you want the
language. Some stat.es it's gust straight up, others are. I
know th s bill is complex and I think there are some things
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we could do this year that we could move forward and there
are others that may n eed more work. An d so I offer the
amendment. First-aid station was the existing statute and
we could oo back and look at the legislative history but as
far as I'm concerned, if you want, you know, I'd be happy to
prepare an amendment and add that to it also. The balance,
you know, the fi rst four things I think from listening to
the committee, Senator Chambers has issues with the revised
evidence rule. I don 't think I heard too much in terms of
problem on the other three. The oth er one which is a
balance issue, the second bullet, the one on the mandatory
report'ng, I did he a r from a l l t he ad vocates. The
importance of how, and you heard it today, not requiring the
healthcares to i mmediately report. The balance in that is
the evidence, the police work that has to go for prosecution
and the importance of protecting all of that p art o f the
system, to be able to make sure that you can prosecute when
you need to. So I tend to be on the advocate side of this

ng but knowing that there were problems raised to me as a
senator on th a t I held that. off in the amendment but if
that's the committee's wish, I certainly would be more than
happy to move forward on that.

SENATOR.
Thomoso

SENATOR

BOURNE: ' I'hank yo u . Are there questions for Senator
n ? S e e i n g n o ne , t ha n k yo u .

THOMPSON: T h a n k you .

BOURNE: T hat will conclude the he aring o n
Senator Synowiecki to open on LB 64. Can I have a
of hands while the room clears of those here to

. n s up p o rt o f LB 64 ? I see on e . Tho se i n
ion? I see two in...okay, two opposition, one in

Are there any neutral testifiers? I see none .
Synowiec k i .

B 71 3
showing
"es i f y
o ppos i t
suppor t
Senato

LB 64

SENATOR SYNOWIECKI: (Exhibit 11) Senator Bourne, members of
the Judiciary Comm ittee, good afternoon, I 'm John
Synowiecki. I represent District 7 in Omaha. Today I offer
' or your consideration LB 64, the Peace Office r
Emp' oyee-Employer Relations Act. The purpose of LB 64 is to
establish a min imum statewide s tandard of procedural due



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 64Committe e o n Jud i c i ar y
March 9 , 20 05
Page 82

process for all Nebraska law enforcement personnel when they
are placed under formal administrative investigation by
t hei r e m p l o y e r. L B 64 wou l d r eq ui r e t ha t ad mi n i s t r at i ve
investigations and i nterrogations be co nducted when the
officer is on duty or du ring normal duty h ours an d be
conducted at the emp loyer's facilities unless urgent
c i r cumstances r equi r e o therw i s e . Under t h ese
investigations, the of ficer is to be given prior written
not.ice of the employer's intent to record the interrogation,
who will conduct the interrogation and the na ture of the
investigation. The officer is also to be given a copy of
the written formal complaint 24 hours prio r to the
interrogation. The officer must be permitted to have
representation present during the interrogation and must be
notified that any st atement given may be us e d by the
employer as part of the formal investigation. In ad dition,
LB 64 limits interrogations to 14 hours in a 24-hour period
under normal conditions, outlines rules for adm inistering
polygraphs and p rovides for an officer submitting evidence
and for addressing documents entered into the officer' s
personnel file. Nothing c ontained in LB 64 preventsan
employer from investigating or making administrative rulings
relative to a n officer's conduct. By following the
procedural standards established in LB 64, employers will be
able to c onduct effective investigations of complaints and
enforce appropriate sanctions when necessary. Peace
officers in l arge departments are currently protected by
provi..ions provided in departmental employment contracts.
LB 64 would provide similar protections to peace officers in
smaller Nebraska communities by setting a statewide standard
for all law e nforcement agencies. Establishing a Peace
Off i c e r Bi l l o f Ri gh t s i s no t a new co n c e p t . Twen t y - t hr ee
st.ates, including Ar kansas, Mi ssouri, and Minnesota, have
adopted some level of administrative due process rights and
s imi l a r b i l l s hav e been i nt r od uc e d i n Co ngr e ss wi t h
bipartisan support to es tablish a simi lar nationwide
standard. I contend that the application of the standards
out l i n e d i n L B 6 4 wi l l p r ov i d e s t a t ewi d e un i f o r mi t y a nd
stability in relations between p eace of ficers and their
employer s a n d u l t i ma t e l y p r ov i de f o r mo r e e f f ec t i v e l aw
enforcement in Neb raska. I want to t hank you, Senator
Bourne and members of the committee for giving LB 64 y o ur
full consideration. Thank you. (See also Exhibit 12)

S ENATOR BOU R NE : Thank you . Quest ions for Sen ator
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S ynowiecki ? Sena t o r Fl oo d .

SENATOR FLOOD: Thank yo u, Ch airman Bourne. Senator
Synowiecki, I can see the value in d u e pr ocess for a n
officer that m aybe h as a bad rapport with the public or
something like that. If an officer is the subject of a
criminal investigation whether it be false imprisonment or
assault or some more serious crime, does this g et in the
p lace o f p o l i ce d o i n g p o l i c e w o r k i n cr i m in a l i nve s t i g a t i o n
work?

SENATOR SYNO WIECKI: This i s f o r administrative
investigations only. If a criminal investigation would be
undertaken that would be in an entirely different arena than
what the intent is behind LB 64.

SENATOR FLOOD: So it would be more for th e officer and
maybe has a bad ra pport with the public or there's been
complaints about it. Could it possibly be ever a situation
where i t ' s c r i mi na l i n nat u r e whe r e t he y t r e at i t
administratively and...

SENATOR SYNOWIECKI: I suppose.

SENATOR F L OOD: ...somebody files an administrative
complaint. They s ay Officer Flood kicked my door in. He
didn't have a warrant and he shot my cat. Okay? That ' s
obviously an a dministrative problem with the officer but
it's probably...it's a criminal issue. Is there a way t o
separate that in the bill so that the criminal whether it' s
a police officer or a regular citizen like myself is treated
t he same way ev er y o t h e r cr i m in a l i s and a p ol i ce of f i ce r
eceives due process on the administrative side?

S ENATOR SYNOWIECKI: All I can , in response to you r
question, Senator Flood, all I could do is refer you to the
b i l " . In any case, the act only applies to administrative
actions and does not apply to criminal investigations of a
peace officer except as provided in Section 8 of this act so

tries to differentiate between the two. The reason why I
br in g t he b i l l , t he re a so n wh y I ' v e i n t r o du c e d t hi s b i l l o n
more than one occasion is I think that police officers by
the very nature of their work they take civil liberties away
from our citizens. They arrest people.
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SENATOR FLOOD: R ight.

SENATOR SYN OW IECKI: And g i ve n t ha t j o b du t y and
responsibility within our society it kind of leaves them out
there for unsubstantiat.ed allegations of wrongdoing because
of the v ery na ture o f their w ork an d 23 states have
recognized that because of the very nature of their work
there needs to be some kind of baseline protections, due
process protections, afforded them.

SENATOR FLOOD: And there are a lot of departments in the
state that already have...

S ENATOR SYNOWIECKI: Y e s .

SENATOR FLOOD: ...procedures. I know Omaha does.

S ENATOR SYNOWIECKI: Y e s .

SENATOR FLOOD: N o rf o l k d oe s . Thi s wo u l d a p p l y t o t he El g i n
Police Department with two officers and...

S ENATOR SYNOWIECKI: Y e s .

Okay. I see t he v a l u e i n i t . I ' m j u stSENATOR F L OOD:
concerned t ha t .

SENATOR SYNOWIECKI: Yeah, sure.

SENATOR FLOOD: ...you could see both sides depending on how
you viewed a certain situation. Thank you.

SENATOR SYNOWIECKI: Absolutely. Thank you.

SENATOR BOURNE: Further questions for Senator Synowiecki?
S enato r C h amber s .

SENATOR CHAMBERS: Senator Synowiecki,
gentle afternoon for you as far as I
get on the floor b ut th a t wo n' t
(laughter). Would you turn to page 6,
t he b i l l be f o r e you ?

this is going to be a
' m concerned u n l e s s w e
be this afte rnoon
i f y o u h av e a c o p y o f

S ENATOR SYNOWIECKI: Y e s .
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SENATOR CHAMBERS: Beg inning in line 22, the peace officer
shall be a fforded all the p rotections set forth in the
United States Constitution and the Constitution of Nebraska.
So that would include the protection of the right to vo te,
the protection of the right to run for Congress if you meet
those requirements, and every other protection of any nature
based on this language. But obvious...well, wait a minute,
don't let me say obviously. This is a police bill. What
does that mean? What is the limitation on that, if any?

SENATOR SYNOWIECKI: The limitation, Senator? I don't k now
exactly what you' re asking.

SENATOR CHAMBERS: Okay . The pea c e officer shall be
afforded all the protections set forth in the United States
Constitution and the Constitution of Ne braska. What
relevance does that have to this bill?

SENATOR SYNOWIECKI: Just attempts to reiterate t hat th ey
are afforded all pr otections under the law because it's a
bi.ll that is relative to d ue pr ocess procedures for
administrative sanctions, attempts to reiterate in statute
that they' re afforded all t.he rights to them afforded under
the Constitution.

SENATOR CHAMBERS: But this doesn't say anything about due
process rights, does it?

SENATOR SYNOWIECKI : T he b i l l . .

S ENATOR CHAMBERS: So you' re talking about more t han du e
process when you talk about these constitutional rights t.hat
are impl cated here.

SENATOR SYNOWIECKI: Um -hum.

SENATOR CHAMBERS: Are you talking about constitutional
rights that relate to something other than due process in
t hi s l a n g u age?

SENATOR SYNOWIECKI: It s tates that they shall be afforded
all the p rotections set f orth i n the Unite d States
C onst i t ut i o n a n d t he C o n s ti t ut i o n o f Ne b ra s k a .

SENATOR CHAMBERS: Suppose that was stricken. How would it



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 64Committee on Judiciary
Mare)i 9 , 200 5
Page 86

hurt t he b i l l ?

SENATOR SYNOWIECKI: I do n ' t t h i nk i t wou l d hu r t i t at al l .

SENATOR CHAMBERS: Okay . Is this copy from some other
s t.ate?

SENATOR SYNOWIECKI : The r e i s mod e l l eg i s l at i on . On e t h i ng
I can tell you, Senator Chambers, that this version of the
Nebraska Police Officer Bill of R ights is a much , m uch
watered down version than the first year I was down here
which was three years ago. A lot of the p rovisions have
been taken out b ecause they attracted a certain level of
c ont.rover sy .

SENATOR CHAMBERS: So i t h as been ch anged now from an
atrocrty to a mere abomination (laugh)? Would you turn to
page 4, Senator Synowiecki? And see, we' re both having a
good t ame r i g h t n o w ( l au g h ) .

SENATOR SYNOWIECKI: Yeah.

SENATOR CHAMBERS: Okay, starting in line 19, a reasonable
attempt shall be made t o no tify the p eace off icer' s
commanding officer of th e pending interrogation. Who
b esides t h e c o mmanding o f f i ce r w o u l d or d e r an i nt e r r og a t i on ?
Wouldn' t t h e co mmanding o f f i ce r a l r e a d y k n o w t h i s ?

SENATOR SYNOWIECKI: We l l , I t h i n k wh a t t he y ' r e sp e a k i n g o f
i s t )i e i r d i r e ct , l i ke i t wou l d b e t he ser g e an t i n t he f i e l d
t o l et t hem kn ow o f an i mpend i ng admi n i st r at i ve
investigatron by the administration.

SENATOR CHAMBERS: What does the sergeant have to do with
any of this? Would a general have to get permission from a
sergeant to talk to a private?

SENATOR SYNOWIECKI: No ( l aug h ) , no t ne ce s s a r i l y .

SENATOR CHAMBERS: So what sense does that make? And I'm
asking it as a question seeking information.

SENATOR SYNOWIECKI: Perhaps Steve Grabowski can shed so me
light on that for you. Quite frankly, I...
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SENATOR CHAMBERS: The buck doesn't stop with you, does it?

SENATOR SYNOWIECKI: No, it doesn' t.

SENATOR CHAMBERS: Okay . I got one or two others that I
want to...and these are for information. If you go to
line 5 on p age 4, if an em ployer chooses to record the
interrogation of the peace officer or any party affiliated
w ith t he i nv es t i ga t i o n , t h e e m p l o ye r s h a l l n ot i f y t he pe a c e
officer in writing. And if the peace o fficer is no t
not i f i ed i n wr i t i ng , t h en w h a t? I t d oesn ' t say t he r e can be
no interrogation. It doesn't say there's any penalty.

SENATOR SYNOWIECKI: Well, to record the interrogation which
I am interpreting to be like a ta p e re cording of the
p rocedure . . .

SENATOR CHAMBERS: O ka y , so . . .

SENATOR SYNOWIECKI: ...if they' re not notified in writing
then they would be prohibited from doing it.

SENATOR CHAMBERS: Let me see. Prior to commencement of any
interrogation session if an employer chooses to record the
interrogation of the peace officer the employer shall notify
the peace officer in wr iting. Supp ose there i s no
notification and the e mployer says, you' re going to be
interrogated. If you refuse you' re insubordinate.

SENATOR SYNOWIECKI: Well, the statutory provisions within
the bill would give the e mployee or the per son being
investigated an opportunity of notice that it is going to be
recorded interrogation. If they fail to notify them then it
would b e p r o h i bi t i ve ac t i v i t y . Tha t i s t he r e co r di n g o f t he
interrogation.

SENATOR CHAMBERS: Wha t is wrong w ith it being recorded
whether the one being interrogated knows it's to be recorded
or not if only the truth is going to be told?

SENATOR SYNOWIECKI: It s imply indicates that they need to
notify the peace officer in writing that the i n terrogation
wil l b e r e c o r ded .

SENATOR CHAMBERS: Why do they have to make the notification
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i n wri t z ng?

SENATOR SYNOWIECKI : Th at ' s t h e ou t l i ne wi t h i n t he b i l l .

SENATOR CHAMBERS: All r ight. So the cop walks in and I
hand ham a piece of paper that says this is go ing t o be
recorded. Then it can be recorded, right?

SENATOR SYNOWIECKI: Y e s ,...

SENATOR CHAMBERS: O kay, so the.

SENATOR SYNOWIECKI : . . . I t h i nk t he or i gi n al v er s i on o f t he
b i l l di s al l ow e d r e c o r d i n g al t o g e t h e r s o t h i s i s , ag a i n , w h e n
I speak to the watered down version of this bill, the...

SENATOR CHAMBERS: ...so what is the pur pose o f the
notification if I can give it when he walks into the room?

SENATOR SYNOWIECKI: It very well could be. Prior to the
commencement of any interrogation.

S ENATOR CHAMBERS: Rig ht . So he wal k s into t h e ro om .
You' re t h e of f i ce r and I say , Of f i ce r Sy n o w ie c k i , t h i s i s t o
notify you that this is going to be recorded. Now, sit down
and we' re going to interrogate you.

SENATOR SYNOWIECKI: Um -hum.

SENATOR CHAMBERS: That complies with the statute, doesn' t
I t?

SENATOR SYNOWIECKI: It does.

SENATOR C HAMBERS:
not i f i cat i on ?

SENATOR SYNOWIECKI : To no t i f y t h e pe a c e o f f i ce r i n wr i t i ng
that i t i s go i ng t o be r eco r ded .

SENATOR CHAMBERS: Why? If you can do it as soon as he
walks in the room, what's the significance of the not' ce?

SENATOR SYNOWIECKI: It's part of the due process provisions
associated with t he bill and zt's...like I said, it's kind

So what i s the purp ose of the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 64Committee on Judiciary
March 9 , 20 05
Page 89

of modeled after other states a nd what they have don e
relative to this issue.

SENATOR CHAMBERS: Obviously, those states di dn't have
somebody like Senator Chambers in their Legislature. Now,
if we come to a set of circumstances where we read again and
again about the chief administrator of the peace officer' s
employer and I' ll give you an example. O n page 4 we wi ll
s tay i n l i ne s 1 3 an d 14 . The ch i ef adm in i s t r a t o r o f t he
peace officer's employer, who i s th e pea ce offi cer' s
employer?

SENATOR SYNOWIECKI: It would be the head of the department.

SENATOR CHAMBERS: So the department is the employer of the
peace officer. Correct?

SENATOR SYNOWIECKI: Y es .

SENATOR CHAMBERS: It ' s n ot t he city or the pol itical
subdivision. The employer is the department. Is that true?

SENATOR SYNOWIECKI: Shoul d be dis closed a s the peace
officer' s...unless the chief administrator of t he peace
officer's employer determines that the identification of the
c omplain t sh o u l d n o t be d i sc l os e d .

SENATOR CHAMBERS: But let's take it a step at a t.ime first.
Who is the employer of the peace officer?

SENATOR SYNOWIECKI: The department, the police department
would be the chief administrator of the department.

SENATOR CHAMBERS: So that means the chief of police or the
sher i f f .

SENATOR SYNOWIECKI: The chief of police or the sheriff. Or
perhaps in a one-person department could be the head of the
executive branch of government within that city which would
be the mayor or chief executive officer.

SENATOR CHAMBERS: But if the department is the one that
hires it can't be both. Oh, you mean there's only one cop,
p er i o d .
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SENATOR SYNOWIECKI: Yea h , i f i t ' s a one po l i c e o f f i c er , f or
example, in Ewing, Nebraska, I know they...

SENATOR CHAMBERS: And you got to go through all this where
y ou got . one c o p .

SENATOR SYNOWIECKI: Um-hum. Senator, that' s...some of the
intent and the p urpose behind the bill is for these very,
very sma'' depart. ments and their extremely quick turnover in
these departments. Many individuals in the field, they' ll
go to o ther departments that have these type of procedural
rrghts because of that very reason. There is no rights
a ffo r ded t .hem procedura l l y sp e a k i n g .

SENATOR CHAMBERS: Okay. Now if you' ll go to page 3 with me
t hen I ' l l b e t h r ou g h w i t h yo u .

SENATOR SYNOWIECKI: Su re.

SENATOR CHAMBERS: Starting in line 25, any interrogation of
the peace officer shall be conducted when the peace officer
is on duty or during his or her normal duty hours. What' s
the difference between normal duty hours and being on duty?
Can you be on duty other than during normal duty hours?

SENATOR SYNOWIECKI: Not if you' re in to work an overtime
type of s ituation, Senator. Perh aps there would be an
instance where normal duty hours and being on duty a re t wo
d i f f e r e n t t h i ng s . I f t hey ' r e r un n i n g a spe c i a l ope r a t i on or
s omethi n g .

SENATOR CHA MBERS: Then that p erson could not b e
interrogated if he or she is working overtime.

SENATOR SYNOWIECKI: No, they could because there's an or
.here. Is o n duty or during his or her normal duty hours.
For example, the police department in Omaha, though Omaha
would not pertain to this, they run prostitution stings and
some of them officers are on overtime in t he evening and
t hat w o u l d be . . . I ' m j us t t r y i ng t o o f f e r an ex a mp l e .

SENATOR CHAMBERS: Oka y , so they' re on duty but not during
normal d u t y ho ur s .

SENATOR SYNOWIECKI: Ye s .
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SENATOR CHAMBERS: Ok a y .

S ENATOR SYNOWIECKI: Y e s .

SENATOR CHAMBERS: Tha t ' s a l l I ' l l ask you . Th ar k y ou ,
Senator S y n o w ' e c k i .

SENATOR BOURNE: Further questions? Senator Flood.

SENATOR FLOOD: Real briefly, thank you, Chairman Bourne. I
don't trust polygraphs and there's polygraph in Section 5 of
t hi s b i l l . Bu t i n l i g h t o f wha t Se n a t o r C h ambers r a i se d , o n
page 6, lines 22 through 24, do you afford police officers
their constitutional rights, they have the Fifth Amendment
right against self incrimination. I woul d as sume t hat' s
criminal self incrimination. If they invoke that right,
that would negate Section 5 dealing with being forced to sit
down and take a polygraph. Wo uldn't that seem a logical
extension of that? I mean.

SENATOR SYNOWIECKI : We l l , t hat ' s t h e se l f i n c r i mi na t i o n .
You' re an attorney, I'm not. I think that's in the criminal
a rena . . .

SENATOR FLOOD: R ight.

SENATOR SY NOWIECKI: ...if they don't abide by an
'nterrogation request for an adm inistrative hearing, you
know, could they be fired? Perhaps they could be fo r not
par t i c i p at i ng i n a nd i nv o l v i ng t hemse l v es i n an
administrative investigation.

SENATOR FLOOD: I gu ess my concern still comes d own to
t he . . . a n d I t h i nk t he bi l l i s wr i t t en i n a way t hat
recognizes this is kind of a hybrid investigation because if
there's allegations against an officer there probably very
well could be something that's illegal against our criminal
code. How many of these investigations are noncriminal that
you' re aware of? I mean, what types of things would t his
bill cover specifically? What kinds of complaints?

SENATOR SYNOWIECKI: For example, an officer is alleged to
have not conducted themselves in a professional way during
the course o f a speeding ticket. You know, it's alleged
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"hat abusive language was used or something, something like
that is the best...

SENATOR FLOOD: Is there any way..

SENATOR SYNOWIECKI:
c uf f .

SENATOR FLOOD: ...what would you think of an amendment on
the bill that just said if any of the conduct is considered
c r t t i n a l t h en a c r i mi n a l i nve st i g at i o n wi l l pr e ce d e a n y sor t
o f a d m i n i s t r at i v e r ev i ew?

SENATOR SYNOWIECKI: Tha t is my intent. That ' s wh a t is
". ry .ng o get at with that section of the bill that I read
to you. That is my intent...

SENATOR FLOOD: Yeah .

SENATOR SYNOWIECKI: ...as you said it.

SENATOR FLOOD: We had an earlier situation this year where
state deputy sheriff at t he pe nitentiary would talk to
people on an administrative level and then come around the
next day with a fel ony c harge. And that's why I aet
concerned about what kind of protections these folks have.
Are they being treated as criminals? They' re being treated
as... thank you. I appreciate that.

SENATOR BOURNE: Further questions?

SENATOR CHAMBERS: I do have on e .

SENATOR BOURNE: Senator Chambers.

SENATOR CHAMBERS: Thank you. Senator Synowiecki, looking
at the d efinition of formal investigation starting at the

om of p ag e 2 i n l i n e 2 6 , f o r m a l i nv e st i ga t i o n m e an s t he
p cress of i nvestigation ordered by a commanding officer

; ng wh ic h t he qu e s t i o n ' ng o f an o f f i ce r i s i n t end ed t o
gather evidence of mi sconduct which may be the basis for
fil ng charge", seeking his or her removal, discharge, or
suspens on in ex cess of three days. If they' re seeking to
suspend this person for three days none of this that we find

Sect. on 4 applies, does it, because Section 4 deals with

. example I c a n c ome up w i t h o f f t he
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a forma' investigation? An d if it's a suspension of three
d ays o r 'ewer then that is not a formal investigation.

SENATOR SYNOWIECKI: Yes , you' re correct. The criteria or
the threshold is in excess of three days. That's correct.

SENATOR CHAMBERS: Okay. I just wanted to b e sur e that' s
unders t o od . Tha n k yo u .

SENA.OR SYNOWIECKI: Um -hum.

SENATOR CHAMBERS: That is all I have now.

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR SYNOWIECKI: Thank you, Senator.

SFNATOR BOURNE: First testifier in support?

STEVE GRABOWSKI: (Exhibit 13) Good af ternoon, Senator
Bourne and members of the Judiciary Committee. My name is
Steve Gr abowski a nd I 'm the pres ident of the Nebraska
. =. a ernal Order of Police. The Nebraska Fraternal Order o f
Po' ic e r ep r e se nt s over 2, 500 police officers, deputy
sheriffs, corrections officers and probation officers from
Sidney, Nebraska to Dakot a Ci ty and fr o m Omaha to
Scottsbluff. The Nebraska FOP also re presents Nebraska's
peace officers from the rank of deputy or police officer to
captain. Members of the Nebraska FOP also include chiefs of
po'.ce and sheriffs. I am a lieutenant with th e Sa rpy
County Sheriffs Department and I' ve been in law enforcement
for o re r 30 ye ar s . I ' m her e t od ay t o spe ak i n fa v o r o f
B 64, Peace Of ficer Employer-Employee Relations Act.

S enators, I have sent you a letter explaining what LB 64 i s
about and w hy LB 6 4 wi l l be nefit b oth Nebraska's peace
off cers and law enforcement administrators. Please ta ke
time to read this letter. If you have any questions, please
fee' free to call me. Senators, I have given you a letter
from LaV sta Chief o f Police Bob La usten, stating h is
support for th e Pe ace Officer Employer-Employee Relations
Act . Ch i e f L aus t e n sa y s p r o v i s i on s l i k e L B 6 4 do no t h i nd er
the operation of the LaVista Police Department. In fact, he
says, when an officer is involved in a formal administrative
n vestigation they are more concerned about the fairness o f

the process than th e ultimate outcome. LB 64 makes sure
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everyone knows the rules and even more important is the fact
that everyone plays by those rules. I am also giving you an
e -mai l t ha t I r e ce i v ed f r o m a N e b r a sk a s h e r i f f . I n t he
second paragraph of this e-mail the sheriff says, " I t is
time for Nebraska to look to the future in law enforcement.
tse need to ensure officers are protected when they do their
j ob . Th e d a y s o f f i r i ng a n o f f i c er b e c a use h e l o o ked a t you
wrong or a rrested the wrong person need to end. I see and
hear about it from other sheriffs and s hake my head in
d 'sbe l e f . " Opponents of LB 64 would have you believe there
a' ready exists an a venue of appeal in the form of a civil
service or a merit commission of some so rt. The County
Meri t c ommissio n and t he Ci v i l Se r v i ce C ommiss io n i s j us t
=hat, an avenue of appeal not a n av enue to co nduct an
adm nist ative inv estigation. The in vestigation is
conducted and then a decision is ma de t o discipline the
pol i c e o f f i ce r . T hen and o n l y t h e n d o e s t h e c o mmiss io n ' s
authority go into effect. Senators, I am a law enforcement
administrator. I oversee the actions of over 55 deputies
and 20 civilians on a daily basis. Administrative
investigations and th e guidelines that I use in those
investigations mirror LB 64. I have no problems with any of
t.hese investigations nor do I feel these investigations tie
my hands in any m anner. By following simple procedural
standards in LB 64 and mirrored in many c urrent law
enforcement contracts in Nebraska, employers will be able to
conduct effective investigations of c omplaints and force
appropriate sanctions when necessary and afford the official
affected a reasonable standard of procedural due pr ocess.
Remember, Nebraska's peace officers put their lives on the
line for all of Nebraska's citizens and they don't pick who
to serve or whe n to protect. It 's simply to protect and
serve. I' ll answer any questions if you have any, Senator.

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mr. Grabowski? Senator Chambers.

SENATOR CHAMBERS: Lieutenant G rabowski, in my community
they do pick and choose whom they' re going to p rotect and
serve and wh om they ar e going to abuse. Just to give a
concrete example, the cops kicked in the door at the wrong
house of an elderly black woman, bedridden, and her...the
others n the house were elderly people too. They said they
had had the house under surveillance. That means t h ey
should hare known the house they were going to. Tore up the
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house, found no d rugs naturally and no apology was given,
nothing. That's just the way it goes in Omaha. It happened
to be a black woman if I didn' t make it clear, an old black
woman. So I don't accept this stuff about protecting and
serving applying across the board to all the police agencies
in the s tate. Would yo u turn to page 2? Beginning in
line 17, the act does not apply to a pol ice o r sh eriffs
department that has adopted any procedure that at a minimum
provides the peace officer the same rights and p rotections
as provided under the act with regard to such procedure. If
there is a police agency with a collective bargaining unit
and they cannot bargain with the c ity or the political
subdivision to get all of these rights then this bill trumps
t hei r co l l ect i ve ba r g a i n i n g a g r e ement , d o e s n ' t i t ?

STEVE GRABOWSKI: Y es, sir.

SENATOR CHAMBERS: So what 's the use of bargaining when
you' ve got a statute that gives you everything? There's no
need to bargain anymore, is there?

STEVE GRABOWSKI: I don't bel ieve t his st atutes gives
everything. There are some entities that have a lot more
procedural due process avenues than what this bill provides.
There' s a l o t mo r e . . .

SENATOR CHAMBERS: But I wan ted to be clear that even if
there's a collective bargaining agreement, if it has
anything less than what's in this bill this bill then fills
i n t h e g a p s a n d. . .

STEVE GRABOWSKI: Y es, yes.

SENATOR CHAMBERS: Okay. N ow, there's one other question I
want to a sk you. There is someplace in the bill that says
there can only be two people interrogating...no more t han
t wo peo p l e i n t er r oga t ' n g a t a t i me . Ar e y ou f am il i ar wi t h
t ha t ?

STEVE GRABOWSKI: Y es, I am, Senator.

SENATOR CHAMBERS: Wh y is that?

STEVE GRABOWSKI:
t ha t ' s be i ng

It's my interpretation that t h e per son
i nterrogated or investigated would b e
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overwhelmed by f i v e o r s i x d i f f er e n t pe o p le i n t he r e t oo ,
and I hink the browbeating that w ould happen would be
unjust for the officer.

SENATOR CHAMBERS: I know of cases where juveniles have been
interrogated by more than two people. Would that shock you
that that has happened?

STEVE GRABOWSKI: No , it wouldn' t.

SENATOR CHAMBERS: And you me an t hese seasoned police
officers are more delicate than the juvenile?

STEVE GRABOWSKI: No , sir, I'm no t sa ying t hey' re more
delicate at all.

SENATOR CHAMBERS: Okay . S o these cops are being asked to
be given more in the way of protections than a person who is
being investigated than is being interrogated pursuant to
that investigation.

STEVE GRABOWSKI: If that's the way you want to interpret
it, yes, it is, Senator.

SENATOR CHAMBERS: Why is it necessary to give the name and
the rank of the person who's going to do the interrogating?

STEVE GRABOWSKI: At times, it's also an intimidation factor
o less of an intimidation factor that i f a cap tain
nterviews a lieutenant there may be so m e in timidation
factor. I part icularly...the name and the rank doesn' t
necessarily mean much to me. OSI, for example, has i t to
where the y have ...and that's the Office of Sp ecial
Investigation for the Air Force. Th ey don't notify rank.
I ' m not particularly...well, that doesn't bother me not to
have that in there. But, again, it makes the officer feel
Drobably intimidated somewhat if a captain would be taking
t.o a deputy or a police officer, more intimidation factor.

SENATOR CHAMBERS: Why should I be worried about a cop being
int'midated when b eing i nterrogated by an ybody i n the
d epar t ment ?

STEVE GRABOWSKI: Sh ouldn't be.
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SENATOR CHAMBERS:
prob lem?

STEVE GRABOWSKI: I wou l d s ee t ha t i t cou l d .

SENATOR CHAMBERS: And you don't really see a necessity to
say there shall not be more than two interrogators at any
g iven t i m e , d o yo u ? Or do y ou ?

STEVE GRABOWSKI: I just see the intimidation factor. I see
t ha t . I don't think that's proper in a n y form of
interrogation.

SENATOR CHAMBERS: Does the cop think they' ll beat him";

STEVE GRABOWSKI: I do n't know what a cop th inks. I' ve
never been involved in one of those from the investigative
end.

SENATOR CHAMBERS: So what would intimidate them? What ar e
they a f r a i d o f ? Be cau s e t o be i n t i mi da t e d means i f so m e body
has made you timid or frightened...

STEVE GRABOWSKI: Of losing something that's of value to

So that could be stricken without any

vou.

SENATOR CHAMBERS: ...and you...but he's not worried about
p hys ca l ab u s e .

STEVE GRABOWSKI: I would say physical abuse probably isn' t
t he wor r y , no .

SENATOR CHAMBERS: I don't see anything in here which says
du ng t his 14 hours which means combined with the work
sh ft and the interrogation, that the pe rson ha s to be
allowed to g et a drink o f water or go to the bathroom.
Where is that provided for in the bill?

STEVE GRABOWSKI: I don't believe it is.

SENATOR CHAMBERS: And that wouldn't necessarily be a minor
t r i v i a l ma t t e r , wou l d i t ?

STEVE GRABOWSKI: N o , it wouldn' t.
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SENATOR CHAMBERS: That 's all that I will ask but you know
where I stand on this bill.

STEVE GRABOWSKI: Yes, I do, Senator.

SENATOR CHAMBERS: I stand right on top of it (laugh)

STEVE GRABOWSKI: Exactly.

SENATOR CHAMBERS: Okay but...

STEVE GRABOWSKI: Where you' ve stood since we' ve introduced
' 'C.

SENATOR CHAMBERS: (laugh) Okay. I just wanted to ask those
questions and get your response on the record. Thank you.

STEVE GRABOWSKI: Senator, if I could make a quick comment
on the duty hour part of that?

SENATOR CHAMBERS: Sure, I'd appreciate that.

STEVE GRABOWSKI: The reason we looked at duty hours was is
t hat p o l i c e o f f i ce r s w o r k o d d h o u r s a n d e v e n t ho u g h I may
not be even working but it is my duty hours. I may be up at
3 o' clock xn the m orning as a normal course of events as
opposed to calling me at say, 8 or 9 o' clock in the morning
to where t ha t ' s m y no r m al s l eep i n g ho u r s wo u l d b e t h at t i me .
So my normal time to have me investigated would be the time
t o wh e r e ' would work. Say I worked the mid night t o
8 sh i f t , my no r ma l wo r k i n g t i me wo u ld b e mi d n i g h t t o 8 . So
to alk to me, we would like to see that done in the evening
and some people have already brought it t o the at tention
that ;t may co s t a little ov ertime to do that but it'd

ther cost overtime to have the investigator come ou t at
hat time or it' ll cost overtime to have the person come in

on :heir nonworking time and to pay them to come in for that
too. So that's what we meant with nonduty hours.

SENATOR CHAMBERS: And it is clear to me
terms ar e u se d . Ok ay .

STEVE GRABOWSKI: Thank you.

SENATOR BOURNE : Furthe r que stions?

now wh y t h e t wo

Mr. Gr a bowski , or
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excuse me, is it lieutenant?

STEVE GRABOWSKI: Yes, it is.

SENATOR BOU RNE: I ' m so r r y . Earl i e r I had sa i d
Mr. Grabowski. I a pologize. Lieutenant Grabowski, you
represent 2, 900 individuals.

STEVE GRABOWSKI: Twenty-five.

SENATOR BOURNE: Twenty-five hundred. How often is an
of' cer...and you don't have to give me numbers. How o ften
is an o fficer subject to s ome sort of an administrative
i nves t i g a t i o n? Ju st t o g et a sen s e o f t he pr ob l em .

STEVE GRABOWSKI: Oh, and I would be going on an average at
Sarpy County, maybe, oh g o sh, three times a year would
really be...I mean an administrative investigation on one
particular person? Thre e times a year would really be an
extreme. I mean, I very seldom see any...

SENATOR BOURNE: So three officers a year in your area.

STEVE GRABOWSKI: . ..well, yeah. Well , t hree t imes p e r
officer and then while administrative investigations that we
did last year at Sarpy County and we have 130 deputies. We
did 18 administrative investigations that would fall u nder
these guidelines. We did 18.

SENATOR BOURNE: Can you gi ve us a sense of some of the
allegations of those 18? Wh at were you in vestigating or
what were (inaudible)...?

S TEVE GRA BOWSKI: Like Sen ator S ynowiecki a lluded t o
earlier, improper conduct on a traffic stop, someone was
ude to me in a traffic stop. Other investigations would
include an accident that the deputy may have in the car. I
mean, there's a n acc ident that he's caused or maybe it is
purely an accident or some other damage is caused to county
p roper t y . Those are also ca uses for adm inistrative
investigations. S o. ..

SENATOR BOURNE: Any time that an officer has an interacti.on
with a citizen and that citizen complains to the department,
t ha t w o u l d r esu l t i n a n ad m in i s t r at i v e i nve s t i g at i on ?
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STEVE GRA BO WSKI: It does in Sarpy County Sheriffs
Eepartment , ye s .

SENATOR BOURNE: Let me get a sense. Often times w hen we
deal with police matters and the Judiciary Committee anyway,
there's kind of a breakdown between...maybe this isn't t.he
right word, but there's a breakdown or a distinguishing
between the brass and the rank and file.

STEVE GRABOWSKI: Y es, sir.

SENATOR BOURNE: Now y ou' re a lieutenant. When do you or
when does an officer cease being kind of the rank and f i l e
w hich I se e t h i s app l y i n g t o , t hi s b i l l , v e r sus t he b r a s s o r
the administration? Where does that...

STEVE GRABOWSKI : We l l , ag ai n , t hi s b i l l wou l d a f f ec t
everyone from a deputy to a chief. It doesn't say if you' re
a chief of police it doesn't affect you. If a chief of
police s being administratively investigated, they recently
had one in Broken Bow, Nebraska. Had this been in effect,
these guidelines would have had to have been followed. I t
doesn't say just because you' re a chief or a lieutenant or a
captai.n or whatever, you do n't have t hese g uidelines.
Everyone w i l l f a l l und e r t he s e g u i d e l i n es and , ag a i n , t he
hard part t.o determine is is that and as I as a lieutenant
when I d o t he s e an d I f ol l ow t he se g ui d el i ne s t hat are
similar to what's in LB 64. I just find them as a checklist
more than anything else. I make sure that all these things
are comp'eted and then I know that I' ve completed at le ast
our part of the due process. I guess this protects everyone
and it d oesn't exclude anyone as far as police officer in
N ebraska .

SENATOR B OUPNE: Okay, just so I c an understand h ow this
works. I' ve never been in the military so I'm not sure of
the ranks. But a serge ant wo uld do an administrative
i n.."=st g a t o n on a p at r ol m a n .

STEVE GRABOWSKI: If he was assigned to, yes.

SENATOR BOURNE: Okay, a lieutenant would do one on...is
captain below the lieutenant?
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S TEVE GRABOWSKI: No, a lieutenant would do one, c ould d o
one o:i a sergeant or the deputies or more, in fact, in our
department a lieutenant can also do one on a captain.

SENATOR BOURNE: Oh, so not necessarily the higher rank.

STEVE GRABOWSKI: No, it's not necessarily rank prohibitive,
no, s i r .

SENATOR BOURNE: Okay. Furt her questions? Seeing no ne,
t hank y o u .

STEVE GRABOWSKI: I have that other e-mai.l. Could you pass
t ha t o ut f or me ? Ok ay .

SENATOR BOURNE: We' ll pass that around. Than k you . (Se e
also E x h i b i t 14 , 15 , 16 )

STEVE GRABOWSKI: T hank you.

SENATOR BOURNE: Are the re ot her testifiers in support?
First testifier in opposition?

TERRY WAGNER: Good afternoon, Senator Bourne, members of
the Jud iciary Com mittee, my name is Terry Wa gner,
W-a-g- n - e - r . I am here today representing the N ebraska
Sheriffs Office and th e Ne braska Sheriffs Association in
opposition to L B 64. I feel a little hypo critical.
Lieutenant Grabowski and I are...I would consider us frierds
and I am also a member of FOP even though I'm the sheriff of
Lancaster County so from that perspective I respect Steve's
position but respectfully the sheriffs recognize that there
s a need to conduct fair investigations when warranted on

our employees. The vast ma~ority of sheriffs' offices are
at will agencies. The re are only ten sheriffs' offices in
the state that are Merit Commission departments. That would
b e any county over 25,000 population. The remainder o f
those counties would b e at. will and this bill would
specifi.cally prohibit at will employment status. The ten
counties that are Me rit Commission counties already have
p rov i s i o n s i n t he M e r i t Com m i s s i o n r u l es an d r egu l a t i on s
that prescribe the manner and procedure of a number of
e mployment i ss u e s , o ne o f whi c h i s d i sc i p l i na r y ac t i on .
hose procedures are a g reed upon b y the commission, the

deputies, and the sheriff. Every county in the state is not
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the same. The Merit Commission rules and regulations are a
good example of that because they only apply to counties of
o ve 25,000. One approach is not necessarily good for a l l
law enforcement agencies in Nebraska. Sheriffs and their
deputies should be the ones that decide what works best for
their agency. The provisions of LB 64 should be part of
negotiating process between a sh eriff and his or her
deput i es . Th i s b i l l wou l d p l a c e f i n an c i a l ha r d s h i p s o n s o me
counties. It would take away the ability of the sheriff to
negot i a t e w o r ki n g co n d i t i on s wi t h t h e i r dep u t i es a nd o t he r s
and for c ounties that h ave a t will employment this bill
would create a huge burden for that agency. For thes e
reasons, the Nebraska Sheriffs Association would oppose

and I would be g lad t o an swer any q uestions the
committee might have.

SENATOP. BOURNE: Thank you. Are there questions for Sheriff
W agner? Sena t o r Ch a mber s .

SENATOR CHAMBERS: Sheriff, you didn't write this bill but I
drdn't get t o ask th xs to any of the other people so I'm
going to read this for you and then get your thought. For
those wl.o may have a co py of th e green bill on page 5
s ta r t i ng i n l i ne 27 . No d ocu m e n t con t a i n i ng co m ment s
adverse to a peace officer shall be entered into his or her
personnel file unless the peace officer has read and signed
the document. When a peace officer refuses to sign a
document containing such adverse comments the document may
be entered into the peace officer's personnel file zf the
peace officer's refusal to sign the document is noted on the
document by the chief administrator of the peace officer' s
employer and th e no tation is witnessed by a third party.
Now here's the question I wo uld ask. If there xs no
signature on t he document, would that be evidence that the
officer dad not sign it?

TERPY WA NER; Ye s , s i r ( l aug h )

SENATOR C H AMBERS: So why t h en wo ul d t he p eace
=e ...when then w ould the chief administrator have to

no.' the th of ficer did not sign it and have a third party
ss when . f you look at th e do cument you s e e no

. -? Because you' re a sheriff and you all know how to
" :::se t h rongs out.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 64Comm tte e o n Jud i c i ar y

Page 103
c h 9 , 20 05

TERRY WAGNER: You know, I think this provision was put in
because I do remember years ago and I' ve been in, you know,
the she i f f s o f f i ce f o r 2 9 yea r s t hi s y e a r a n d I do r em ember
go ng to my personnel file and there being items in there
tha" I thought, where did these come from and why were they
put zn there? And it would be nice if I knew that they were
going i n t he r e . And I t h i n k t h e p ur p o s e o f t h i s p r ov i s i o n ,
a l t hough I don ' t nece ss a r i l y sup p o r t t he b i l l , i s t o mak e
sure that the employees know what's going in their personnel
f i l e .

SENATOR CHAMBERS: So then the chief or the sheriff w ould
make a notation that th e officer refused to sign the
document .

TERRY WAGNER: That would read that way, yes.

SENATOR CHAMBERS: Okay. Thank you. Oh, thi s qu estion.
Why wo u l d i t be wi t nes s e d b y a t h i r d par t y ? I f t.he ch i e f
and the sheriff makes a notation that the officer refused,
why would it have to be witnessed by a third party?

.ERRY WAGNER: I don't know, Senator.

SE."1ATOR CHAMBERS: Ok a y .

SENATOR BOURNE: Further questions? Senator Friend.

SENATOR FRIEND: Thank you, Chairman B ourne. Sher iff
Wagner, do you...it's sort of a philosophical question. Do
you see this a s a ...a bill like this, would it be your
o bserva t i o n t h at i t ' s k i n d o f a l abo r m a n agement b a t t l e ? I
mean you brought up at will employment. You brought up...I
mean do you...you' re a member of the FOP. Obvi ously, it
causes you a little bit of, I guess, consternation to even
be here in this c apacity. But I see it as a labor
management fight right now or at least you brought that to
the table. I mean, is that observation way off?

TERRY WAGNER: No, sir, that is my opinion that these issues
and, as a matter of fa ct, ou r ag ency adheres to ab out
95 percent. of the provisions of this bill but I think it' s
something that should be negotiated between employees and
their employer and n ot something in statute. Sher iffs
off ces are protected...some sheriffs offices are protected
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by the Merit Commission as I stated but they only apply to
counties of 25,000 people or more. I think that this bill
f or a s m al l age nc y wo ul d b e d i f f i cu l t t o i mp l e ment .

SENATOR FRIEND: Then Senator Chambers brought up earlier in
his l i ne o f q ues t i on i ng t he wh o l e t h eo r y of co l l ec t i ve
bargaining agreements around the state. I'm willing to bet
t hat t he r e ar e n ' t =oo m an y p r op r i et ar i l y pl a ced . . . I mean ,
the FOP is the bargaining unit for the rest of the state
short of Lincoln and O maha. I mean , is tha t a fair
statement?

TERRY WAGNER: I think you' re right. I think there
may.. . ( i na u d i b l e ) I BP O , I nt e r na t i on a l Br ot h e r h oo d o f Po l i ce
Officers, there used to be some but I'm not sure if there
are anymore .

SENATOR FRIEND: Ok ay .

TERRY WAGNER: But yeah, you' re right. FOP is a prominent
bargaining unit for the agencies across the state.

SENATOR FRIEND: T han k s .

SENATOR BOURNE: Further questions? Seeing none, thank you.

TERRY WAGNER: Th a n k you .

SENATOR BOURNE: Appreciate your testimony. Next testifier
i n o p p o s i t i on ?

R ICK BOUCHER: Members of the committee, my name is Ric k
Boucher, B-o-u-c-h-e-r. I'm here on behalf of the Nebraska
Sheriffs Association in opposition to LB 64. The Sheriffs
Association opposes LB 64 really in two senses. One, many
aspects are too definite and in others they' re simply vague
and ambiguous. Let me tel l you about the two definit.e,
though. Fi rst of all, the due process...procedural due
pr cess in Neb raska in sta te and federal courts does not
requ re 24 hours' notice. There's the m o st rec ent ca s e,
Barnette v. Cit of Scottsbluff which was 2004. Really what
the Nebraska Supren e Court said is, federal constitutional
requirements and state are alike. A ll the pr ocedural due
pro ess requires notice, identification of t he accuser,
f actual basis for th e ac cusation, reasonable time a n d
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opportunity to p resent evidence concerning the accusation
a nd a h e a r i n g b e f o r e a n i m p a r ti a l de ci s i on - maker . Th i s b i l l
mposes requirements under the guise of due process. For

instance, that you would receive notice of the charge within
24 hours. So that requirement is not required by t he due
process clause. I believe that if you look at page 2 you' ll
see that the act applies, for instance, line 14. This act
a pplies to administrative actions. If you' ll look down a t
l i ne 2 3 yo u ' l l see t h at adm i n i s t r at i ve pr o c e e d i ng s n o t o n l y
include when you go to see the sheriff but this one applies
'n all the full panoply of rights applies when you go to see
a lieutenant who may recommend to the sheriff that, in fact,
t hat t hey be d i sc i p l i n ed or n o t d i s c i p l i ne d s o i f y ou ' l l
l ook a t ' i n e s 23 through 25, it st arts long b e fore the
disciplinary process. A lso you' ll note that the...on
page 3, line 16, peace officer is very e xpansive that i t
i . .e l ude s t he t r ad i t i ona l o f f i ce r s b ut you wo ul d a l so , I
think, need to determine whether fire marshals, Games and
Parks o f f i ce r s , l i quo r co nt r ol o f f i ce r s , any o n e w i t h t h e
power of arrest may well be impacted by this. I point t o
page 4 also. Again, a concern of the sheriffs where it says
the peace officer...this is on line 26 of page 4, the peace
off'cer shal' be permit.ted to have r epresentation present
during the i nterrogation. Not a due process requirement.
So...e sheriffs believe that that representation would again
be a cos t ag ainst the county. It doesn't say that the
off cer will pay for it on h 's or her ow n. It just
ind cates that yo u ha v e a rig ht to have counsel be it a
lawyer or other representative there. I would also indicate
to rou a'so that the same opportunity to pre sent e v idence
which is a due process requirement appears on page 6 but,
again, whether it's documents, witnesses, or other evidence
t doesn't indicate who is to provide that or whether the

count.y woul d b e p i c k i ng t h at co s t up . I n t h at sen s e, i t i s
too definite to t he extent t hat it imposes far mo re
requirements than is required under both state and fe deral
constitution. It is indefinite i n the sense that it
i nc l u de s p h r a s e s s u c h as t he . . .

SENATOR BOURNE: Nr . Bouc her ,

RICiC BOUCHER: . . . y e s .

SENATOR BOURNE: I'm sorry , your li ght...the time has
expired, if you'd like to conclude.
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RICK BOUCHER: Okay. T h at's all.

SENATOR BOU RNE: Thank you . A re t h er e qu es t i on s ?
Mr. Boucher, you...the previous testifier as a sher iff
indicated that it's too c umbersome administratively and
belongs more properly in the collective bargaining
agreement. You se e m t o be testifying that it's simply a
content issue. C a n we resolve these issues that you' ve
discussed to m ake...or could the p roponents of the bill
resolve t hose issues to make the bi ll acceptable to the
Sheriffs Associati.on?

RICK BOUCHER: Sen ator, for each I would certainly need to
send those to the Sheriffs Association. Some of those, as I
said, whether it's the c ost i ssue or whether i t ' s t he
expansive 24...I would simply...those are the issues that
they asked to bring up. An d Mr. Wagner was testifying on
behalf of t h e Sh eriffs Association also. These, I think,
a re s u b s t a n t i v e a n d t h e y ma y w e l l be r e so l v ed i n v i s i t i ng
w th Stere or the Fraternal Order of Police.

Thank you. Further questions? SeeingSENATOR B O URNE:
n one, t h a n k y o u.

RICK BOUCHER: Tha n k y oi . .

SENATOR BOURNE: Other testifiers in opposition? I assume
y ou' ve s i g ne d i n ?

MARY SOMMERMEYER: (Exhibit 17) Yes. Sen ator Bourne and
members of the committee, I'm M ary S ommermeyer. That ' s
M -a-r - y S- o - m - m­-e-r-m-e-y-e-r. I'm a registered lobbyist
f or t h e L e a gue o f N e b r a ska Mun i c i p a l i t i es a nd I ' m her e i n
opposi.t on to LB 64. Our opposition does not mean that the
'eague 's opposed to treating employees fairly when there' s
a need for an investigation. Our concerns relate to the
impact of t h e bill's provisions primarily o n smal ler
communit es. Curr ently, there are re quirements in the
statutes for differing classes o f ci ties and vi llages.
These provisions dif fer base d on the siz e of the
municipality. And I' ve got copies of the statutes that I 'm
t a l k i n g abou t i n t he hand o u t . Ci t i es o f t he sec o n d c l a ss
and villages have statutes that allow an off icer wh o has
been disciplined o removed by the mayor or chairperson to
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appeal the action to the city council or village board. And
those statutes also require the governing body to adopt
procedures to govern the discipline and removal of po lice
officers. Ther e's also the Civil Service Act that applies
to cities of the first class with full-time police officers
and that act can be adopted by cities of the second class
and villages. There are sections that allow again for the
discipline and removal of an officer only for specified
reasons. And one section requires the municipality to adopt
procedures for acting on an accusation against an officer or
for t aking any action such as suspension, demotion, and so
on. Under t.hose statutes municipalities can choose to adopt
the type of requirements found in this bill and we feel it
should be up to each municipality to do that. If the
committee chooses to advance LB 64, the league asks that you
consider coordinating the bi ll's provisions with o ther
requirements i.n statutes. We have concern about specific
language in the b'll. For example, the reference to chief
administrat.or. I f you take a village, who is the chief
a dmini s t r a t o r ? I s i t t he v i l l a ge cha i r pe r s o n w h o ' s o n e o f
the five elected trustees who's chosen to serve usually for
a year o r tw o at a time? Is it the village clerk who is
usually a part-time employee or often can be? There's a
provision about notifying the commanding officer and we have
q uest i o n s ove r who t ha t mi gh t b e , par t i c ul a r l y l i ke a
v i l l a g e t h at h as j us t one v i l l age m a r s h a l . I n t h e hando u t ,
I did try to rough out some amendments so that if you did
choose to advance this b ill s ome a mendments to try to
address these concerns because we' ve raised these in prior
bi l l s a nd so I t h oug h t wel l , may b e t h i s t i me I ' d t r y t o t ak e
a stab at some language. It only addresses municipalities.
I didn't try t.o address counties or any of the others. But
I o f f e r t h at .

S ENATOR BOURNE: We appreciate your e ffort. Are there
questions for Ms. Sommermeyer? Seeing none, thank you.

MARY SOMMERMEYER: Thank you.

SENATOR BOURNE: O ther testifiers in opposition? Are there
testifiers neutral? Senator Synowiecki to close. Closing
i s wa i v ed . That wi l l co nc l ud e t h e he ar i n g on
LB 64. Senator Synowiecki to open on LB 611. As Senator
Synowiecki makes his w a y fo rward, could I have a show of
hands of those here to testify in support of LB 611? I see
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none. Those i n opp o s i t i on ? I se e no n e . Th ose ne u t r a l ? I
see none .

SENATOR FRIEND: I will, neutral (laugh)

SENATOR BOU RNE: I t l ook s l i ke he ne ed s som e he l p
( laught e r ) . Sen a t .o r S y nowieck i t o op e n . We l co me .

LB 61 1

SENATOR SYNOWIECKI : (Ex h i b i t s 18 , 1 9) Good a f t e r no on ,
Senator Bourne, members of the committee. My name is John
Synowieck i , Di s t r i c t 7 , Om a ha . I b r i ng LB 611 f o r yo ur
consideration, a bill t o ch ange provisions relating to
appearance bonds. I h ave a lso d istributed amendment to
LB 611 incorporating two clarifications to t he bill' s
language. On the current statute, if a defendant meets the
requirement of a n ap pearance bond the court clerk returns
90 percent of their appearance bond deposit to the defendant
and retains 10 percent for appearance bond costs. I believe
that as we transition toward a community-based system of
criminal justice sanctions and emphasize the c oncepts
embodied wit.hin restorative justice principles we m u st
provide our c ourts the st atutory tools necessary to make
victims whole. I believe that LB 611 takes an imp ortant
step toward establishing restorative justice principles
within our cr'minal procedure statutes. LB 611 would permit
the court to re tain 90 percent of t h e ap pearance bond
deposit for the purpose:: of restitution if it is ordered and
for court. costs, drug court costs, or any costs associated
wit h p r oba t i o n , admi n i s t r a t i on , o r supe r v i s i o n . Unde r
LB 511, if the court chooses not to retain a portion of the
deposit, 90 percent of the deposit shall be returned to the
defendant upon the performance of the court appearance, and
t.he entire deposit shall be returned to the defendant in the
event that no charges are filed or that charges are dropped
prior to t h e court a ppearance. LB 611 establishes a
rebuttab' e presumption that the defendant use his or her own
money to satisfy the appearance bond of deposit. If the
defendant can't provide sufficient evidence that he or she
did not use his or her own money to satisfy the a ppearance
b ond deposit, the 9 0 percent o f t he de posit shall b e
returned upon performance of the a ppearance. Ther efore,
LB 611 will not fi nancially compromise individuals that



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 611Committee on Judic'ary
March 9 , 2 00 5
Page 109

appropriate bond money on behalf of the defendant which may
include parents, friends, and bail bondsmen. As a probation
o fficer, I obs erve judges take the r emainder of th e
appearance bond deposit in order that it be forfeited to the
victim. Howe ver, these c ircumstances were rare and
i ncons i s t e n t . LB 61 1 pr ov i d es an app r op r i a t e av e n u e f or
victims to receive at lea st so me, i f not all , of the
restitution that t hey ar e ri ghtly owed. Cur rently, the
restitution process at criminal court rarely recovers money
for a vict.im. I want to thank you, Senator Bourne and
members of the Judiciary Committee for your consideration.

SENATOR BOURNE: Thank you. Are there questions for Senator
Synowiecki? Senator Chambers.

SENATOR CHAMBERS: Senator Synowiecki, what is the
of an ap p e a rance bo n d?

SENATOR SYNOWIECKI: To assure th e app earance
defendant in court.

SENATOR CHAMBERS: Is that in the nature of a contract? If
you do t his then that will happen meaning that if you show
up then your money is secure? This is going to change that
and make the appearance bond serve as a way to collect money
for other purposes than to ensure that the person shows up,
'sn't that true?

SENATOR SYNOWIECKI: Yeah, and Senator Chambers, this b i ll
derives directly from my experiences in the Douglas County
Court where I would be in court with a victim as part of the
probation officer to conduct the presentence investigation.
And let's say the victim was owed, you know, $800, 8900, for
example. And the defendant then upon the sentencing would
get the bond money returned to him and essentially walk out
of the court. room with S1,000 or 8900. Well, we had a victim
right there in court that did not get any of the money owed
to them as a result of the defendant's actions. I think
conceptually speaking, that the c ourt, if they can be
assured and I' ve talked to judges and this actually came as
a result o f some of the judges I work on the Community
Corrections Council with. If the court can be assured that
the victim is r ade whole, that t here m ight be a less
1 kelihood of incarceration for that d efendant under t he
pr i n c i p l e s o f r e st or at i ve j u st i ce .

purpose

o f t he
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SENATOR CHAMBERS: So then you buy your way out of jail.

SENATOR SYNOWIECKI: Well, you make the victim whole as a
part of the equation, if you will, in terms of as the court
considers sentencing for a criminal offender.

SENATOR CHAMBERS: Well, shouldn't we call this something
other than an appearance bond then because that's a sh am?
It's not to make sure you appear. It's to make sure that
some money will be available which otherwise would not and
you extort it by saying, when you come here, if you don' t
put up this amount of money you' re going to stay here until
your t r i al .

SENATOR SYNOWIECKI : The r e i s no t h i ng cha n ged i n t he b i l l ,
Senator, relative to the criteria of setting the bond.

SENATOR CHAMBERS: But the amount now can be influenced by
these other purposes that it would be used for.

SENATOR SYNOWIECKI: Not statutorily. I mean the.

SENATOR CHAMBERS: We' re talking about a judge and you said
judges go for this. Well, then they will set an appearance
bond to be large enough to pay off all these other things.
I think court costs, I mean costs associated with probation
administration or supervision.

SENATOR SYNOWIECKI: Senator Chambers, if I may...if they do
s o, t h e y woul d b e v i o l a t i ng t he st a t ut o r y p r o v i s i o n s g u i d i n g
the settings of bonds because nothing in LB 611 changes the
criteria by which a bond is to be set to assure...

But the a mount i s not dete rminedSENATOR CHAMBERS:
s ta t u t o r i l y .

SENATOR SYNOWIECKI: No , the amount is not determined
statutorily. It 's to assu re th e def endant t hat the
defendant. wi l l app ear i n cou r t . Wh at t he b i l l do es do i s
allow the court a certain level of discretion relative to
the balance of the bond, the 90 percent balance. If there' s
a victim, if there's probation administrative costs and so
f or t h .
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SENATOR CHAMBERS: And now this means that if the per son
shows up , . . .

SENATOR SYNOWIECKI: Um -hum.

SENATOR CHAMBERS: . . . t h e n t h a t bo n d money i s n ot g o i ng t o
be returned to the person. The court will continue to hold

SENATOR SYNOWIECKI: The court..

SENATOR CHAMBERS: ...dependent upon how much restitution
may be ordered, the court costs, and the costs associated
with p r o b a ti o n a d m i n is t r at i o n .

SENATOR SYNOWIECKI: The court, Senator, you' re right, would
have a discretion relative to the balance of the bond money
to be used for these kind of activities.

SENATOR CHAMBERS: Righteousness shall flow like water a nd
?ustice like a mig hty s tream but not in Nebraska. Thank
you, Senator Synowiecki, that's all that I have.

SENATOR BOURNE: Further questions or poems (laugh) See ing
none, t h a n k y o u (l au g h t e r ) .

SENATOR BOU RNE : I' ll d ouble check. A re the r e an y
testifiers in support? Are there testifiers in opposition?
Testifiers neutral? Senator Synowiecki to close.

SENATOR S YNOWIECKI : I j us t ,
h ank has n ame i s Joe Ke l l y .

Att o r n ey , was he r e and he
Perhaps he' ll provide some
committee, Senator Bourne, if
to provide that.

SENATOR BOURNE: Certainly, i f he 'd di rect t hat to my
attention I'd certainly disseminate that to the members.

SENATOR CHAMBERS: And we' ll treat it like any other written
testimony by somebody who didn't show up or was too busy to
be here to test'fy (laughter).

SENATOR BOURNE: wil l

for the record, Joe Kelly...I
He's a Lanc as t e r Cou n t y

h ad t o l eav e f or a me e t i ng .
written testimony to the
you'd l e a v e t h a t op e n f o r h i m

Further questions? Seeing none, that
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L B 611 , 58 5

conclude the hearing on LB 611. Senator Baker to open on
L B 585 . We l co m e .

LB 58 5

SENATOR BAKER: Than k you, Chairman Bourne and members of
the committee. I' m Tom Baker, represent District 44 and
here to introduce LB 585. And this committee must get paid
by the hour rather than the day or something because you' re
still here ( laugh) . Thi s bill i s de aling with the
requirements of anyone who would be employed or c ontracted
with an individual as an employee or as an independent
contractor to operate a motor vehicle for the transportation
of passengers in intrastate commerce. W e' re talking about
here is t axi services, limo services, bus service of this
kind. The bill says, and I'm going to be brief because
q uit e h o n e s t l y , I have o t her . . . i t ' s l at e ( l aug h ) . Wh a t el se
c an I . . .

SENATOR FRIEND: ( i nau d i b l e ) di nn e r ( i n a u d i b le )

SENATOR BAKER: What else can I say? (laughter) . You do
have fun on this committee once in awhile, don't you? The
disqualifications wo uld be any one w ho's convicted of
homicide, murder, obviously manslaughter, motor vehicle
homicide, as saults, the fi rst-, second-, third-degree
strangu l a t i o n a n d s o o n . I ' m no t go i ng t o go t hr o ugh a l l
these but the other offenses are criminal child enticement,
if a felony making terroristic threats and so on. The point
of the bill is we don't want people providing taxi services,
limousine services and s o on with these sor t s of
backgrounds. That's the bottom line of the bill. And t.hese
would disqualify those individuals from being employed to
provide these services. And, quite frankly, I think it's an
issue; we have had problems in the past. I do have p eople
beh nd me who wi l l t es t i f y as t o t he ne e d . I be l i ev e
they' re still here, some of them at least anyway. There are
some other issues that would disqualify a person from being
employed i n t h i s cap a c i t y as f ar a s p r i o r con v i c t i o n s w i t h i n
t he pas t f i ve ye a r s w o u l d b e n o t d r i v i ng u n d e r t he i n f l uen c e
if they' ve been convicted within the past five years or
twice within the past ten years and so on. And I believe
it's a b ill that honestly we need out there. We have very
l i t t l e j ur i sd i c t i on ove r who ' s p r ov i d i ng t he se ser v i ce s ,
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who's driving these cabs and so on out there. And it' s
become more of an issue with drug problems and so on. And
as far as child abuse issues and so on, I simply would not
want someone taking my grandkids around in a taxicab who had
t hi s k i nd o f a ba ckg r o und s o t h i s w o u l d d i s q u a li f y t he m .
I'd be glad to answer any questions.

SENATOR BOURNE: Thank you. Bef ore we take q uestions of
Senator Baker, in o rder to de termine how many questions
w e' re going to ask of you, can I have a show o f ha nds o f
those here to te stify in support? I see one. Those in
opposition? I see none. Ques tions for S enator Baker.
S enator C hambers .

SENATOR CHAMBERS: Just one . Senator Bak er, were you
allowed satisfactory proof of having a good reputation? To
whom would that proof be given and of what would it consist?

SENATOR BAKER: Proof would be given to the Public Service
C ommission, I'm assuming. That's the way I interpret it .
They coul d c o r r e c t m e i f I ' m wr o n g b u t I t h i n k i t ' s go i ng t o
be a, you know, a judgment call, to be honest with you, as
to that proof. That's the way I read it.

SENATOR CHAMBERS: So what is good reputation?

SENATOR BAKER: Having not offended again, I guess. Thou
shalt not sin again type situation.

SENATOR CHAMBERS: But that...it may be something other than
j us t t ha t ?

SENATOR BAKER: I think it could be but I would think,
though, f a person would exhibit a good behavior, a goo d
)udgment, over a per iod o f time that they would probably
consider that having a good reputation concerning safety and
health of others.

SENATOR CHAMBERS: Okay, that's all I' ll ask y ou. Thank
you, S e n a t o r Bake r .

SENATOR BAKER: Ok a y , t h ank y ou .

SENATOR BOURNE: Further qu estions for Senator B aker?
Senator Baker, I have just a couple of quick questions and
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maybe they' re better directed to a subsequent testifier.
But these offenses would apply whether the individual was
d r i v i n g i n t he i r ca pa c i t y as a p r o f ess i on a l o r i n t h ei r
personal life?

SENATOR BAKER: Yes . If they were convicted of these
offenses in their personal life, yes. That' s...it would
apply , not wh i l e t h ey ' r e d r i v i n g . No t n ece s s a ri l y wh i l e
t hey ' d b e d r i v i n g .

SENATOR BOURNE: Okay. So either way...

SENATOR BAKER: Ei t her way .

SENATOR BOURNE: ...if they were in their personal vehicle
or in their professional vehicle.

SENATOR BAKER: Ye s , r i gh t .

SENATOR BOURNE: O k a y. I f an i n d i v i du a l h as be e n c o n v i c t ed
of a mrsdemeanor involving assault in five years preceding
the employment, they would not b e eligible to become
employed.

SENATOR BAKER: T hat's right.

SENATOR BOURNE: So I assume it would drop of f, I assume.
So if a fter five years and a day, they could reapply and
that wouldn't stop them from...

SENATOR BAKER: Ye s, and quite frankly, I co nsider maybe
that a little bit harsh if the committee would want to look
at t h a t , t hat f i v e - y e a r t i me p er i o d . We j u st di d t he
t wo-year b i l l on f e l on s a n d v ot i n g . We ' d l oo k a t s om e t h i n g
s am la r t o t h at , you know .

SENATOR BOURNE: T hat was vetoed.

SENATOR BAKER: Well, we' ll see about the override.

SENATOR BOURNE: But the question I had wasn't n ecessarily
about the f ive y ears. It was what is a mi sdemeanor
i nvo l v i n g as s a u l t ? Wha t t yp e o f c r i me w o u l d t ha t b e?

SENATOR BAKER: That would be on a misdemeanor?
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SENATOR BOURNE: Involving assault..

SENATOR BAKER: I think that would be upon a child, kind of
look at my notes here. A misdemeanor...sexual assault,
misdemeanor sexual assault...

SENATOR BOURNE: I don 't think it's limited to a sexual
o f f en se .

SENATOR BAKER: Where are you referring to here?

SENATOR BOURNE: Page 3, lines 3 and 4, been convicted of a
misdemeanor involving assault in the five years preceding
t he dat e o f em p l o y. . .

S ENATOR BAKER: I th ink that just stands, the wo rds a r e
what...obviously what it means. Been convicted of a
misdemeanor involving assault in five years, a m isdemeanor
a ssau l t . . .

SENATOR BOURNE: But it isn't limited...

SENATOR BAKER: ...it could be of a child or individual.

SENATOR BOURNE:
It's any assault.

But it's not necessarily sexual assault.

SENATOR BAKER: Yes .

SENATOR BOURNE: Okay. Further questions for Senator Baker?
Seeing n o ne , t ha n k yo u .

SENATOR BAKER: Thank you. I'm going to waive closing too.

SENATOR BOURNE: Well, you don't have to.

SENATOR CHAMBERS: And he's probably going to wave good-bye
t oo . Tha t ' s wh a t he ' s t e l l i ng you (l au g h t e r ) .

SENATOR FRIEND: If he's going to leave, I want him to stay
and answer more questions. I' ll just dream up some.

SENATOR BOURNE: (laugh) First testifier in support?
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SENATOR FRIEND: Sorry, I'm a little loopy at this point.

SENATOR BOURNE: That's okay. Welcome.

ANN HOYLE: (Exhibits 20, 21) Mr. Chairman, members of the
commit t ee , my n ame i s A n n B o y l e . I ' m com mi s s i o n er, I wa s
almost chairman, commissioner of the Nebraska Public Service
Commiss on representing the 2nd District. I'm here to
testify in support of LB 585 which makes it unlawful for a
regulated motor carrier to e mploy or co ntract with an
i nd i v i d u a l f o r t r an spo r t a t i on o f p asse ng e r s i f t ha t
individual has been convicted of specific offenses such as
those involving the use of a weapon, a physical or sexual
assault, certain serious driving related offenses and drugs.
T he b i l l f u r t he r r e qu i r e s n a ti o n a l c r i m in a l h i st o r y r ec o r d
checks for all persons hired to operate a vehicle regulated
by the commission for the transportation of passengers. The
b 11 affects drivers of v ehicles such a s ta xicabs and
limousines. Over the past few years, the c ommission has
examined methods of e nsuring adequate safety of regulated
carriers and we feel strongly that th e u s e of criminal
background ch ecks will help advance the s afety of
passengers. A similar bill was previously before the
Legislature during 2003 and 2004. We have made significant
changes to address concerns raised then. W e hav e limited
the scope of t he offenses included to those that directly
relate to public safety. Some regulated carriers provide
transportation for Hea lth a nd Hu man Services. These
carriers transport some of the most vulnerable members o f
o ur communit y i nc l u d i n g ch i l d r e n , t he e l der l y , and d i sa b l e d .
Requi r i n g c r i m in a l bac k g r o und c h e ck s f o r dr i v e r s i s no t n ew.
Both L i nco l n and O maha r e q u i r e cr i m in a l h i st o r i e s i n or der
to obtain a local taxicab permit. Cities, however, are only
able to access criminal record information through their
local jurisdiction or by relying upon the driver to report
w here he or she has li ved i n order to check othe r
lurisdictions. Furt hermore, not a l l ci ties require a
taxicab permit. In addition, the transportation business,
the employees, is tr ansient in nature. I know my part of
t he s t a t e i n O m aha , many p e o p l e l i ve i n I owa b ut t h ey wo r k

Omaha. A n d so trying to get those background checks is
d i f f i cu l t I us t b ecau se o f t ha t . The FBI mai n t a i ns a
comprehens' ve nationwide database of criminal records.
However, they require specific statutory authority in order
to obta n a record ch eck . LB 585 would cr eate th at
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statutory authority and would provide consistency throughout
t he s t at e by r e qu i r i ng c r i mi n a l bac k g r o und c h e cks o f a l l
persons who drive for regulated passenger carriers. The
bill would provide the commission with the tools to address
a danger to the public by preventing carriers from hiring an
individual who has been convicted of a felony or a cri me
involving physical or s exual assault, has had his or her
license revoked or suspended once in the past five years or
twice in the past ten years, has completed a sentence within
t he pas t f i v e y ea r s f or D U I or m o t o r ve h i c l e ho m i c i d e o r h as
been co..victed of c ertain drug offenses. We ask that you
advance LB 585 and thank you for your opportunity to testify
today. I am available to answer any questions. Thank you.

SENATOR BOURNE: Thank you . Are there q ues tions f o r
Commissioner Boyle? Senator Friend.

SENATOR FRIEND: Tha n k yo u . Than k yo u , Se n a t o r B o u r n e. He
almost forgot, I thi nk . Good t o see you aga i n ,
Commissioner. Sena tor B aker m ight h ave mentioned this
again . I s t h i s . . . I ' m a ss u ming t h i s co u l d he l p pr o t ec t t he
state from ce rtain types of liability that we' ve run into
before? I mean, or is that not...or is that off the beam?

ANN BOYLE: It hasn 't come up but, as Senator Ba ker
mentioned, our s ociety has changed. We see much more drug
act vit.y than we have in the past. We do try our best and I
think carriers do try their best. But we are hampered, I
think, by t h e fact that even in the cities where they do
background checks it is only for local jurisdictions. And
it's not uncommon for us to have somebody who comes in and
applies for authority to operate a business and who are not
from our s tate. And so even with that, we are stymied in
tryi.ng to check beyond just the state of Nebraska as to, you
know, what their credentials are.

SENATOR BOURNE: F~ other questions? Commissioner, in the
bill on page 3, it says the individual...I assume the job
appl i c an t sha l l p ay t he a ct u a l co s t s o f t he c r i mi n a l h i st o r y
record cneck. What kind of costs are we talking about, do
y ou t h i nk ?

ANN BOYLE: I t's about 830 and actually it's something that
we' ve discussed since the bill has been introduced and if
that would b ecome part of the burden of the carrier, that
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would be something that could be ea sily changed. The
carrier is going to be responsible if somebody does not get
a crim'nal background check and there is a n offense that
occurs as fa r a s the liability. So it might be something
t hat would be more worthwhile to put the b u rden o n them .
Somebody who w ould object to getting the background check,
it would kind of raise the red flag anyway that there may be
problems.

SENATOR BOURNE: Have we had problems in the state with a
taxi company or another carrier hiring someone who has done
some act. that later on, you know, had we done a b ackground
check could have been prevented? Have we had problems?

ANN BOYLE: Not to my knowledge. I will tell you a personal
example of no t actually...the person would not even come
under scrutiny under this. But we had a carrier who...not a
carrier but a driver for a limousine company who one of our
i nves t i g a t o r s wer e t i cke t e d f or an o f f e n s e a n d h e ca l l ed m y
office and was v ery, ve ry an gry a nd le ft a rather
threatening phone call, and in it, I know where you live.
Later, then the investigator spoke to the city prosecutor's
off ce. He was tol d that that is not a threat and that
person already has a record and is somebody who you should
watch out for. So it does occur. But...so it' s...and I'm
not here because of that. It happened several years ago.

SENATOR BOURNE: Do you...last question. Do you a nticipate
t hi s b i l l t o be app l i ed pr o s p e c t i v e l y or wo u l d i t ap p l y t o
t hose i n d i v i d u a l s al r e a d y em p lo y e d i n t h e mo t or ca r r i e r
bus>ness?

ANN BOYLE: I believe t hat we would look at it to apply
after it has passed.

SENATOR BOURNE: So on new applicants.

ANN HOYLE: Right. We would not go back and start looking
a t pe o p l e .

SENATOR BOURNE: Tha nk you. Are there further questions?
S enato r C h amber s .

SENATOR CHAMBERS: So if Jack the Ripper is driving a cab
now, he's stall safe.
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ANN BOYLE: I ' m so r r y ?

SENATOR CHAMBERS: If Jack the Ripper has a cab license,
he's safe if this bill passes.

ANN HOYLE: Well, Senator, that's a good point. That is
something that with that comment, that should be considered.

SENATOR CHAMBERS: And I'm not...(laugh)

ANN BOYLE: No , bu t . . .

SENATOR CHAMBERS: I don 't like the bill but I was just
wondering if there's a worry for safety, there have not been
any examples of cab drivers doing these terrible things.
It's like finding a reason to pass another law and burden
ordinary people who might not be able to get a job do ing
anything else and maybe discourage them. Let's say that I
committed some kind of crime some time ago and I' ve got to
give two sets o f fi ngerprints. An d I tell him, I'm not
trying to get a job in the U.S. Mint. I just want to drive
a taxicab. And they said, well, if you don't give us two
sets of fingerprints and pay for this criminal background
check you c an't get a job. I said, well, I don't have any
money so I got to pay money before I can apply for a job .
And they s ay, yeah. Then I don't get the job so then I'm
going home dejected and then I see Senator Flood. A nd h e
looks a little tired, not attentive, and I say, now the way
he's dressed he's probably got 30 or 40 bucks. I go bust
him upside the head and take his money. Then I go back and
cet the criminal background check and I hadn't committed any
cr' mes before that. So the thing that makes me a criminal
is not on record. And having to get a criminal background
check turned me into a criminal.

ANN HOYLE: Well, I think Senator Bourne asked me a question
and I suggested that it would become the responsibility of
the carrier because the carrier is the one who is going to
be he beneficiary of having the driver available. So if
t hat co u ' d b e a m ended .

SENATOR CHAMBERS: Well, they' re responsible now if somebody
s hurt n thei r cab, aren't they? Or d o they call them

pr ra o contractors so that...?
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ANN BOYLE: Independent contractors.

SENATOR CHAMBERS: Independent contractors. Is that what
they call them?

ANN BOYLE: They do have the largest carrier hires people as
independent contractors although they carry the insurance.
That. largest car rier carries the insurance o n the
automobi l e s . And so t he i nd i v i du al wh o i s d r i v i ng , I
b eli.eve, i s not responsible for what o ccurs in th e
automobi l e .

SENATOR CHAMBERS: That's all I would have. Thank you.

ANN BOYLE: Al l r i gh t .

SENATOP. BOURNE: Thank you. Fur ther questions? Seeing
none, thank you. Appreciate your testimony.

ANN BOYLE: T ha nk y ou .

SENATOR BOURNE: Further testifiers in support? Testifiers
i n oppos i t i o n? Te st i f i e r s n eut r al ? Se nat o r Bake r has
wa red closing. That will conclude the hearing on LB 585
and the hearings for tod ay. Thank you . (See also
Exhib i t s 22 , 2 3 , 24 )


